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Thank you for inviting me to be here today.  I’m glad to welcome all of you to Boston.  Hale and Dorr, the early predecessor of this law firm as it is today, opened up about 2 miles from here on Central Street, which is now State Street.   Since that time, and in different incarnations over the past 89 years, WilmerHale has been a leader in high profile, local and international legal matters ranging from Watergate to Civil Rights to Apartheid.  I’m glad to have the chance to speak with you today as you take stock of where you have been and where you hope to go in the years to come.  Because your continued leadership is critical both for our generation, and those that will follow us.
Earlier this year I went to a conference in Washington with governors from across the nation, Democrats and Republicans, from every state.  One of the presenters asked by a show of hands how many of us felt that our standard of living was better than our parents’.  I think every hand in the room went up. 

He then asked how many of us felt certain that our children’s standard of living would be better than our own.  And at that question, very few hands went up.   

And that is something that has stuck with me.  Here was a room of people with an unusual ability to influence and enable great changes.  Yet, there was a pervasive sense that little change could be made.   A pervasive sense that there was little to hope for in terms of improving – or even securing – this world for the generations following our own.   

I think fear is at the root of that.  I don’t mean cowardice or a lack of will, but fear as a tactic, as a lever to exploit and manipulate the course of civic action. Fear as the means by which to ignore facts and reason and overlook our better values.   

In 1956, when I was born, the nation was gripped by fear.  We were in the midst of the Cold War, in the shadow of what was called “the Communist Threat.”  Thousands of missiles were pointed at us ready to launch at a moment’s notice.  I’m sure a few of us here remember being taught in school in the event of a nuclear attack to take cover under our desks.  I still remember the air raid siren that went off every weekday at 10:30 from the roof of the fire station across the street from where we lived.  It was a mechanical test, of course; but it was also a daily reminder that we believed an atomic blast was a real and present danger. 

In those days, fear was a powerful political weapon.  The suspicion of Communism – or even the slightest perception of Communist sympathies – was used to push forward or halt agendas, to throw distrust over reputations, and ruin entire careers.   

Fear of Communism was channeled in attempts to discredit the Civil Rights and student movements of the 50s and 60s.  Fear of Communism was the justification for entering Vietnam, for tacitly supporting massacres in East Timor, and propping up despotism.  In a signature moment of that era, Senator McCarthy used fear to challenge so-called “un-American activities” and persecute actions he saw as insubordinate.  It was Joe Welch from Hale and Dorr who publicly challenged Senator McCarthy, famously asking, “Have you left no sense of decency?”  He helped bring America to its senses and end the McCarthy Era. 

Indeed, America not only survived the Cold War, but won it -- because America remembered who she was. Active citizenship is essential to successful democracy.  And lawyers like Joseph Welch play a role in helping democracy succeed. One of my mentors used to describe this paradigm as the "citizen lawyer." The charge of the citizen lawyer is not just to understand the technicalities of the laws, but to absorb the spirit of the law and the values embodied in our Constitution. Lawyers shape the case law, much of our legislation, and ultimately how we govern ourselves. So, we count on citizen lawyers to approach problems not just with passion, but with reason and courage; to bring the power of reason to bear, not just on the issues facing their individual clients, but on the issues we face as a community.

The role of citizen lawyer has deep roots in America.

John Adams, one of our founders and a son of Massachusetts, took up the unpopular defense of British soldiers in 1770 in the wake of the so-called "Boston Massacre." Despite outraged fellow colonists and the condemnation of such figures as Samuel Adams and Paul Revere, John Adams successfully argued that the soldiers had acted in self-defense, and won acquittals for all but two of them.

His son, John Quincy Adams, another great statesman and lawyer, took up the unpopular defense of the African captives aboard the slave ship Amistad in 1841, and won their freedom. We will never know whether what swayed the Supreme Court was the strength of his argument or its length - it lasted nine hours. The point is that here again is another early example of a lawyer tempering the passion of the time with reason and courage.

The willingness to face down passion and fear with reason and courage -- and to speak truth to power – is the hallmark of the citizen lawyer. It represents a deep and honorable tradition in our profession.

Throughout our history, the tactics of fear have been ever present.  Into this climate, citizen lawyers have again had to step forward and assume their responsibility to face down fear with reason and courage.  Today it is important that we reflect on that, and look on it as a claim on us today.  Because fear – as a device to manipulate and even to govern – is at large in our times again.

Fear drove us, in the aftermath of 9/11, to round up people of Arab descent, many of them American citizens, and to hold hundreds without cause or charge.

Fear led us to turn our attention from a known enemy in Afghanistan and invade Iraq instead.

Fear justified what I believe to be the greatest assault on personal freedoms (in the Patriot Act) and the greatest aggregation of Presidential power in recent history.

Fear created the Guatanamo detention center, where the very rule of law that has made our democracy the envy of the world has been set aside.

Just a few months ago in a radio interview, a senior Pentagon official, Charles "Cully" Stimson, named some of the law firms providing pro bono representation to the Guantanamo detainees and suggested that corporate America make those law firms - and I quote - "choose between representing terrorists and representing reputable firms." He attempted to mark these lawyers as enemies of society. There was no subtlety in his message.

Speaking about this phenomenon, former Vice President Al Gore observed that, "Fear drives out reason. Fear suppresses the politics of discourse and opens the door to the politics of destruction." Quoting Justice Brandeis, Gore reminded us that, "'Men feared witches and burnt women."'

The Vice President captured the spirit of the citizen lawyer in the heat of danger when he said, "The founders of our country faced dire threats. If they failed in their endeavors, they would have been hanged as traitors. The very existence of our country was at risk.

Yet, in the teeth of those dangers, they insisted on establishing the Bill of Rights." Like me, he wonders: "Is our Congress today in more danger than were their predecessors when the British army was marching on the Capitol?"

Fear is treacherous.

The politics of fear is by no means limited to the area of national security. It is increasingly the political weapon of choice to overcome a position that has reason and fairness on its side.

Fear explains the gridlock we face on the question of immigration in this country.  Even on something as reasonable as the Dream Act.  That bill would allow children of illegal immigrants – brought here involuntarily by their parents – to be eligible for citizenship if they have graduated high school and completed two years of college or military service and by any measure proven themselves reliable members of society.  It didn’t even have enough support to reach the Senate floor for debate.  In the name of fear we have denied individuals here through no fault of their own any chance to make a contribution.

Crime is a topic where we seem scared away from common sense.  We are urged to lock offenders up and throw away the key.  Anything less is labeled “soft on crime.”  Nevermind that most offenders eventually serve their sentences and are released.  Without treatment programs, job skills training and re-entry assistance, prisoners come out more dangerous than they went in.

Recently I had my own experience in fear-induced policymaking with the abstinence only movement.  Now, as a parent, of course I think abstinence should be taught.  As governor, I believe it is in our public health interest to have abstinence taught in our public schools.  But all the research shows that the most effective way to convey that information is in the context of comprehensive sexual education. The new conditions on federal funding don’t allow that.  The federal rules say if you take federal money you can only teach abstinence, and all you can say about condoms is about their failure rate.  I said if that’s the case, we’ll teach sex ed without the federal money.  For that, I have been denounced by church groups and called a free love enthusiast.  You see what I’m saying?  Through one decision I have gone from promoting abstinence to promoting promiscuity.  Fear as a tactic to influence policy. 

Compared to the experiences of our founders or the lawyers who have stood up for Guantanamo detainees, perhaps these are all trivial examples. But my point is that fear - raw, emotional and compelling - is the pervasive means today by which to ignore fact and to overlook our better values.

Fear is driving us away from each other, and making it harder to come together where we can to face common challenges and reach shared goals.  Confronting our differences soberly, without fear, is our only hope for real progress.  And make no mistake about it: what is at stake is who we are.

By training, by profession and by tradition, as the leaders in our legal community, you can and must assume your special role in our democracy and use the power of reason to overcome the politics of fear. Saying "never mind" to facts or fairness is not OK. Our job, as citizen lawyers, is to remind our community of this, to keep America true to who she is.

To each of the citizen lawyers in this room, I applaud the contributions you have and will continue to make. To each of the rest of us, who have not yet stepped up to our historic role and responsibility as citizens, get on with it. Democracy needs you.  Thank you.
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