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Thank you, Dean Kagan, for that generous introduction and also for the exceptional leadership and luster you have brought to Harvard Law School.

I also want to thank Randy Adams and your colleagues for your leadership of and involvement in the American Constitution Society.  For reasons that I will speak to in a moment, your efforts could not come at a more momentous time for American Democracy.


I was on the board of the American Constitution Society in its earliest days, and its mission remains important to me.  In my own way, I have tried to carry its values forward in my current work.  

I am proud to have worked with my partners in the legislature to preserve marriage equality in Massachusetts, and to repeal a law with racist origins that was used to prevent gays and lesbians from out of state from marrying here.   


I am proud to have expanded the buffer zones around women’s health centers, so that women can exercise their rights under Roe without intimidation.  And we rejected President Bush’s abstinence-only agenda – you know, the one they use in Alaska -- so that young people have access to comprehensive sex education and can learn to make informed decisions about their bodies and their lives.  

From new protections against unfair discrimination in the insurance markets to increasing funding for legal services for the poor, we are trying in my administration to live the values not just of the ACS, but of the constitution itself.    


And that brings me to why your commitment to those values is so very important today.   

My mentor and special friend, Jim Vorenberg, who served for a time as Dean of this law school, used to talk about what he called the “citizen lawyer.”  He taught me that active citizenship is essential to successful democracy, and that there is a special role that lawyers play in helping democracy succeed.  ACS challenges law students and lawyers to remain active in the world beyond the campus, the office and the courtroom – not just as a foil to the Federalist Society, but as a defender of constitutional democracy itself.  

Lawyers, after all, shape the case law, much of our legislation, and ultimately how we govern ourselves.  So we count on citizen lawyers to approach problems not just with passion, but with reason and courage; to bring the power of reason to bear, not just on the issues facing their individual clients, but on the issues we face as a community.  
The willingness to face down passion and fear with reason and courage -- and to speak truth to power -- is the hallmark of the active citizen.  It represents a deep and honorable tradition in our country.
John Adams, one of our founders and a son of Massachusetts, as you know, took up the unpopular defense of British soldiers in 1770 in the wake of the so-called "Boston Massacre."  Despite outraged fellow colonists and the condemnation of such figures as Samuel Adams and Paul Revere, John Adams successfully argued that the soldiers had acted in their own self-defense, and won acquittals for all but two of them. 
His son, John Quincy Adams, another great statesman and lawyer, took up the unpopular defense of the African mutineers aboard the slave ship Amistad in 1841, and won their freedom.  [Of course, we will never know whether it was the substance of his argument that won the day or its length – his argument lasted nine hours!]  Here again is another early example of an active citizen tempering the passion of the time with reason and with courage.
In 1956, when I was born, the Nation was gripped by fear.  We were in the midst of the Cold War, in the shadow of what was called "the Communist Threat."  Thousands of missiles were pointed at us ready to launch at a moment's notice.  A few of us here remember being taught in school in the event of a nuclear attack to hide under our desks.  I still remember the air raid siren that went off every weekday at 10:30 from the roof of the fire station across the street from where we lived.  It was a mechanical test, of course; but it was also a daily reminder that we believed that an atomic blast was a real and present danger.
Surrounded by fear, and perhaps in spite of it, citizen lawyers – and other active citizens -- stood up to power.  That's the story of the civil rights movement, of the so-called "war on poverty," of the opposition, eventually, to the War in Vietnam.  The contributions of active citizens helped expand freedom for poor and Black people, for women and other minorities in the midst of a period of fear.  America not only survived the Cold War, but won it -- because America remembered who she was.

We must tap that tradition again.  Because fear - as a device to manipulate and even to govern - is at large again in our own times.
The events of September 11, 2001 were horrific, you know that.  They disrupted individual families and our collective sense of security and well-being.  It was a "wake-up" call to our own vulnerability.  And it represents a catastrophic failure of human understanding.  Yet, in its wake, we have been governed by fear.
Fear is what drove us to round up people of Arab descent, many of them American citizens, and to hold hundreds without cause or charge.
Fear led us to lose focus on a known enemy in Afghanistan and invade Iraq instead.
Fear justified what I believe to be the greatest assault on individual freedom (in the Patriot Act) and one of the greatest aggregations of Presidential power in our history.
Fear created the Guantanamo detention center and official justifications of torture, each profoundly undermining the very rule of law that made our democracy the envy of the world.
Last year, in a radio interview, a senior Pentagon official, Charles "Cully" Stimson, named some of the law firms providing free representation to the Guantanamo detainees and suggested that corporate America make those law firms - and I quote - "choose between representing terrorists and representing reputable firms."  He attempted to mark these lawyers as enemies of society.  There was no subtlety in his message. 

More recently, United States Attorneys across the country -- the men and women entrusted to enforce federal law in a just and even handed manner -- learned that following the rule of law, rather than the current administration’s political agenda, would cost them their jobs.

Judges who enforce the constitutional rights of those charged with a crime are attacked as “soft on crime.”  And those who stood firm in preventing the government from intruding into Terri Schiavo and her family’s end-of-life decisions were vilified and threatened with impeachment.   

Speaking to an ACS audience about this post-9/11 phenomenon, former Vice President Gore observed that, "Fear drives out reason.  Fear suppresses the politics of discourse and opens the door to the politics of destruction."  He quoted former Justice Brandeis, who said, "'Men feared witches and burnt women.'"
The former Vice President captured the spirit of the citizen lawyer in the heat of danger when he said, "The founders of our country faced dire threats.  If they failed in their endeavors, they would have been hanged as traitors.  The very existence of our country was at risk.  Yet, in the teeth of those dangers, they insisted on establishing the Bill of Rights."
Like me, he wonders:  "Is our Congress today in more danger than were their predecessors when the British army was marching on the Capitol?"
We need the tradition of the citizen lawyer, the aspirations of ACS itself, in times like these.  From the Supreme Court’s disrespect for democracy in Bush v. Gore to the unprecedented aggregation of presidential power that followed -- the detention of hundreds without cause or charge, the extraordinary rendition, the expansion of domestic wiretapping, the lame justifications for torture, and the politicization of the Justice Department -- constitutional principles are under assault. 


Into this breach, citizen lawyers must again step.  We need the ACS and we need you.  You are not too busy or need not be too focused on your prospects at landing that job at a big firm.  Folks will always make you feel that you have to choose between the interests of the vulnerable and those of the powerful, and yet it has been a false choice all along.  It’s not too early to begin developing your citizen lawyer skills.  Learn what it’s like to help a young man who has gotten arrested, rightly or wrongly, or a family one pay-check away from losing their home this winter.  Help draft the state and local legislation and craft the policy and political strategy that will advance a progressive agenda.  Get involved in the work of the ACS.
You here are better positioned and better prepared to assert the role of the citizen lawyer than anyone anywhere.  And you had better get on with it.  Your country needs you.

Thank you.
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