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NICOLA SACCO and BARTOLOMEQ VANZETTI

Brief of Commonwealth on motion of defendahds for new trial.,
* % *

I. The reasons and cause for the motion for new trial filed
in the within case are as set forth in said motion "the facts, mat¥
ters and things set forth in the affidavit of Jeremiah J. McAnarney
with the exhibits attached thereto, From an examination of the alle-
gations and exhibits to whichvreference is thus made it appears that
the defendant claims that Walter Ripley, the forédman of the jury
which heard the above*entitled case, had in his possession during
‘the course of the trial three 38—calibre loaded cartridges which had
previously been removed by him from a Harrington and Richardwon
revolver similar in model and calibre to the revolver introduced in
evidence by the Commonwealth as an exhibit, and numbered 27. Said

cartridges were marked "S,&W. 38 U.M.C.", and one of them bore the

additional letters "S.H."
The claim of the defendants Seems to be that said Ripley at

some time during the course of the trial placed the said cartridges
"8ide by side with the shells introduced by the Commonwealth, the same
being shells which the Commonwealth claimed came from the defendant
Vanzetti's revolver, as hereinbefore set forth, that it seemed to

him that his shells were a trifle larger than the shells introduced
as having been taken from the defendant Vanzetti's revolver, Common—
wealth's exhibit Number 32." It is also claimed that said Ripley

has said that there was a discussion of the said shells and that

certainjurors have stated in affidavits annexed to said motion for




new trial that they had seen shells in the nossession of said Ripley.

Il The affidavit of Jeremiah J. lMcAnarney, so far as it relates
to statements made to him by said Ripley, is not admissible in evi-
dence unless it becomes admissible under revised Laws, Chapter 175,
Section 66, as re#fenacted in the General Laws, which says, "A decla-
ration of a deceased person shall not be inadmissible in evidence as
hearsay if the Court finds that it was made in good faith before the
commencement of the action, and upon the personal knowledge of the
declarant."

Unless it can be said that the filing of the motion for a new
trial constitutes commencement of an action, there appears to be no
authority for admitting the statement made by the deceased Ripley to

coussel for the defense.

III The leading case in this Commonwealth relating to the admiag
sibility of sffidavits orctestimony of jurors in reference to their
conduct when sitting upon a case is Woodward vs. Leavitt 107 Mass. 453
That was a civil case involving an action on promissory notes. A new
trial was asked on the ground that a juryman had before the trial
formed andexpressed an opinion on the merits of the case. On page 460
Mr. Justice Gray said, "The proper evidence of the decision of the
jJury is the verdict returned by them upon oath and affirmed in open
Court; it is essential to the freedom and indenendence of their de—
liverations that their discussions in the jurv—room should be kept
secret and inviolable; and to admit the testimony of jurors to what
to ok place there would create distrust, embarrassment and uncertainty.®

In the within case it appears that whatever may have been done by
said Ripley as his associates, neither psrty to the case was at fault
in the matter, and in reference to such a situation Mr. Justice Gray
says on page 466, "But where evidence has been introduced tending to
show that, without authority of law, but without any fault of either
party or his agent, a vaper was communicated to the jury, which might

have influenced their minds, the testimony of the jurors is admissible

to disprove that the raper waw communicated to them, though not to show




whether it did or did not influence their deliberations and decision.
A juryman may testify to any facts bearing upon the question of the
exlstence of the disturbing influence, but he can not be permitted
to testify how far thet influence operated upon his mind."

In this decigion the Courthas apparently considered all prior
Massachusetts cases on the subjec® and from a perusal of the decisioms
from the date of the Woodward case to the present déy, the law appears
to be as therein stated.

IV The Court will not hear evidence as to what was done by the
Jury in their juryiromm and in the course of their deliberations, or
what motives influenced them to make this or that finding, or what
arguments may have been advanced by one or more individual jurors,
or what they said, or what they did. The Court, however, will find
as a fact whether or not the paper or other object alleged to have
been in the possession of one or more of the jurors was in the posses—

sion of such Jjuror or jurors, and whether such raper or other object

"might have influenced their minds."

V In the present case, the possession of Z8-calibre cartridges
and the view of such cartridges by one or more of the jurors could not
in any possible view have affected the minds of the jurors on the
igssues of the case which was being tried.

l. All six bullets found in or near the bodies of Parmenter
and Berardelli were 32—calibre bullets fired from automatic
pistols,

2., There was no claim made by either side that bullets of
any other calibre or description were fired at or near the scene
of the shooting or caused the death of either one of the deceased.

3., The five bullets of 38—calibre found in the Harrington
and Richardson revolver when it was taken from the person of
the defendant Vanzetti on his arrest were introduced for the
purpose of showing that he carried a loaded revolver when
arrested. Any comparison between those bullets and any other

38-calibre bullets of any type or model could have had no

effect upon the issues of the case,




4. The only issue of any materiality which could be

raised in reference to those five bullets, the Commonwealth's
exhibit number 32, was whether or not those bullets were found
in the possessionof the defendant Vanzetti at the time of his
arrest,

s If it be claimed that the jurore, or any of themn,
might hae compared the alleged Ripley cartridces with the
Commonwealth's exhibit number 32, and that there was a diff—
erence vetween the bullets in said exhibit and the said Ripley
bullets, the only inference which the jurors coulld have drawn
would be that said bullets in exhibit 32 were not bullets which
could have been found in the chamber of a Harrington and Richard—
son revolver. Such a conclusion must necessarily be detrimental
to the Commonwealth rather than to the defendants.

6. The jury, however; had exhibit number 27, which was
the Harrington and Richardson revolver claimed to have been
taken from Vanzetti, and they could easily have ascertained wheth-

er the bullets in exhibit 32 fitted said revolver or Dot

VI In no event could the situation as alleged by the

defendants have affected the case against the defendant Sacco.

VII As stated in Commonwealth vs. Roby 12 Pick. 496, it is not
every slight irrégularity which will warrant & new trial. 1In that case
which was a capital case, during the actual deliborations of the Jjury
a grocer's boy was admitted to the Jury¥room to furnish cider and

crackers to the jury.

VIII (1) Affidavits of jurymen are to be received with great

J.

caution as stated by Chief Justice Shaw in Murdock vs. Sumner 28 ‘Picky
156, "Affidavits of jurors are to be received with great caution.

The rule is inflexible, fhat they will not be received to show mis—
conduct or irregularity on the nart of the jury or any of them. And
the general rule ie, that affidavits of jurors will not be received to

prove any migtake of the evidence or misapprehension of the law, on the

part of the jury. Different jurors, according to their different




degrees of intelligence, of attention and habits of thought, may
entertain different views of the evidence, and of the instructions

of the Court in point of law. But the'verdict, in which they all
concur, must be the best evidence of their'belief, both‘as to the
fact and the law, and therefore must be taken to be conclusive. The
rule is founded upon a consideration of the great danger, practically,
of listening to suggestions of misapvrehension and mistake in the
jurdes.

"The Court are not prepared to say that this is a rule without
exception; there may be cases of manifest mistake in computation, or
other obvious error, where there are full means of detecting and
correcting it, where it would be proper to interfere."

(2) In Folsom vs. Manchester 1l Cush. 334, the Court said,
"There is rcason for doubt whether such a statement so made would,
if proved by competent testimony, te a good cause for setting aside
the verdict and granting a new trial. But if it would be, it must
be on the ground of the misbehavior of the jury, or of some of them;
and evidence 5f misbehaviour of a jury cannot be received from the
jurors themselves, (citing Murdock ve. Sumner.) The same reason
which excludes the affidavits of jurors, must exclude their oral
testimony."

IX A new trial will not be granted because the jury have con—
ducted experiments in the jury%room (cf.Bradford vs. Boston & Maine
Railroad 225 Mass. 129. 1In that case, the inflammability of roofing
material was at issue. A number of burned matches were found in the
jury%room, and the plaintiff offered to show that the jury experiment-
ed with the material and attempted to light it. The Court said,
"Assuming that the jury did experiment, and test the material by
attempting to burn it, and that this fact could be shown without in-
vading the privacy of the jury—roam, and relying on the testimony of
the jurors (Woodward vs. Leavitt 107 Mass. 453) notwithstanding this,

we are of the opinion that there was no such misconduct on the part

of the jury as to require a new trial. In the discussion and




dell teratidn of the jury—room, it is to be expected that some

examinetion and yection will be made of the exhibits in the
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case. The specimen of roofing material was properly before them

and, even if matches were burned to test its inflammability, such
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e setting aside of the verdict."
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I. The r.asone and cause for the motion for new trisl filed
in the within case ar¢ as set forth in said motion "the facte, mab;

ters and thinge eet forth in the affidavit of Jeremish Je HoAnarney

with the exhibits sttached thereto. From an examination of the alle™
gations and exhibites to which reference is thue made it appears that
the defendant claime thet Walt r Ripley, the foréman of the jury
vhich heard th- abova&entitled case, had in his nossession during
the course of the trial three 28-calibre loaded cart idgee which hsad
previously been removed by him from a Harrington and Richardeon
revolver similar in model and calibre to th- revolver introduced in
evidence by the Commonwesnlth as an exhibvit, and numbvered 27. B8aid
cartri dges were marked "8, &%, 38 Usu.C. ", and one of them bore the
additional lettere "8,.H,"
The claim éf the defendante Beene to be that said Rinley at
some time during the csurse of the trisl rlaced the said cartridges
"8ide by side with the shells introduced by the Commonweslth, the sam @
being shells which the Commonwealth claimed came from the defendant
Vanzetti's revulver, as hereinbefore set forth, that it seemed to
him that hie shells were a trifle larg r than the shells introduced
a8 having been teken from the defendant Vanzetti'e revolver, Commone
wealth's exhibit Number 32," It ie aleo cloimed that gsald Ripley

has said that there wns a discugeion of tho said shells and that

certainjurore have stated in affidavite snneved to enid motion for




new trial that they had seen shells in the -oesession of said Rirley.

II The affidavit of Jaiemiah J. McAnarney, so0 far aes it relates
to statements made to him by said Ripley, is not sdmiesible in evi;
dence unleess it bLecomes admiseible under reviced Lawe, Chanter 175,
Section 66, as rekenacted in the General Laws, which says, "A decla-
ration of a deceased person shall not be inadmissivle in evidence as
hearsay if the Court finds that it was made in good faith before the
commencement of the action, and upon the personal mowledge of the
declarant."

Unleses it can ve sald that the filing of the motion for a new
trial constitutes commencement of mn action, there arroars to be no
authority for aduitting the statement mede by the decessed Ripley to

conasel for the defense.

I1I The leading csse in this Commonwealth relating to the ndmiq;'
8ibility of affidavite orctestimony of jurores in reference to their
conduct when aitting uron a ocase ie Woodward ve. Leavitt 107 Mass. 453
That was a civil case invelving sn action on promissory notes. A new
trial was asked on the ground that a juryman had before the trial
formed andexpressed an oninion on the merits of the case. On nage 460
Mr. Justice Gray said, "The prover evidence of the decision of the
Jjury is the verdict returned by them upon oath snd affirmed in onen
Court; it ie essential to the freedom and inderendence of their de-
liberations that thelr discussions in the jurv—room should be kept
gecret and inviolable; and to admit the testimony of jurore to what
~to ok place there would create distrust, embarrassment and uncertainty.®

In the within case it appears that whatever may have been done by
said Ripley §;>hia associates, neither pamrty to the case was st fault
in the matter, and in reference to such a situation Mr. Justice Gray
says on nage 466, "But where evidence has boen introduced tending to
show that, without authority of law, but without any fault of either

party or his agent, a vaper was communicated to the Jury, which might

have influenced their minds, the testimony of the jurors is sdmissible




whethor it did or did not influence their deliberations and decision.
A juryman may testify to any facts bearing unon the question of the
exigtence of the disturving influence, but he can not be permitted
to teetify how far thet influence orerated uron his mind."

in thie decision the Courthéas apparently considered all prior
Hassachusetts cases on the subjec8 und from a perusal of the decisiom
from the date of the Woodward cagse to the nresent day, the law arpears
to be as therein stated.

IV The Court will not hear evidence as to what was done by the
Jury in their Jury;roam and in the course of their deliberntions, or
what motives influenced them to make this or that finding, or what
arguments may have been advanced by one or more individual jurors,
or what they said, or what they did. The Court, hovever, will find
ag » fact whether or not the vaper or other object alleged to have
been in the possession of one or more of the jurore wae in the nosses-
gion of such Jjuror or jurors, snd whether such 'aper or other object

#aight have influenced their minds."

V In the present case, the rossession of .B8-calibre cartridges
and the view of such cartridges by one or more of the jurors could not
in any possivle view have affected the minds of the jurors on the
jgsues of the cnse which was being tried.

1. All six bullete found in or near the bodic-s of Parmenter
and Berardelli were 32-calibre bullets fired from automatic
pistole.

9. There was no e¢lrim made by either side that bullets of
any other ocalibre or ‘escription were fired at or near the acene
of the shooting or caused the death of either one of the deceased.

3, The five bullets of 38-calibre found in the Harrington
and Richardson revolver when it was taken from the person of
the defendsnt Vanzetti on his crrest were introduced for the
purpose of showing thuat he carried a loaded revolver when
arrested. Any comuarison between those btullets and any other

38--colivre bvullete of any type or model could huve had no

effect uron the issues of the case.




4. The anl§ iesue of any materiality whick could be
raised in ref{ rence to those five bullets, the Cammanwﬁalth's
exhibit number 32, was whether or not those bullets were found
in the rossessionof the defendint Vanzetti at the time of his
arrest,
9 If it be claimed that the jurore, or any of them,
might hee compared the alleged Ripley cartridres with the
Comwonwealth's exhivit number 32, and that there was o diff-
rence vetween the bullets in esaid exhibit and the said Ripley
bullets, the only inference which the jurore coulld have d rawn
would be that said vullete in exhivit 32 were not bullets which
could have been found in the chamber of = Harrington and Richard—
aan‘ravalver. Buch a conclusion must necessarily be detrimental
to thé Cummaﬁwaalth rather than to the defendants.
6. The jury, however, had exhibit number 27, which was
the Harringtan and Richardeon revalver claimed to have been
taken from Vanaetti, and they could easily have ascertained whathé

er the bullets in exhivit 32 fitted said revolver or not.

VI 1In no event could the situation as alleged by the

defendants have affected the case against the dafﬂndant Sacco.

VII As stated in Commonvealth vs. Foby 12 Pick. 496, it is not
every alight irregularity which will warrent = new trial. In that case
which was a capital case, during the actual delib-rations of the jury
a grocer's boy was aduitted to the jury;raam to furnisgh cider and

crackers to the jury.

VIII (1) Affidavite of jurymen are to be received with great
caution as stated by Chief Justice Shaw in Murdock vﬁ. Sumner 22 Piclk,
156. *"Affidavits of jurors are to be received with great caution.

The rule is inflexible, that they will not be received to sh ow mia;
conduct or irregularity on the -art of the Jury or any of them. And
the general rule ie, that affidavits of Jurores will not be regeived to
prove any mistake of the evidence or misapprehension of the law, on the

part of the jury. Different Jurore, according to their different




degrees of intelligence, of attention and habvits of thought, may
entertain different views of the evidence, and of the instructions

of the Court in point of law. But the verdicet, in which theyv all
concur, muet be the best evidence of their belief, both as to the
fact and the law, and therefore muet be taken to be conclusive. The
rule ie founded upon a consideration of th- greatl danger, practically,
of lietening to suggeetions of misapnrehension and mistake in the
jurdbes.

"The Court are not nrepared to say that this is a rule without
exception; there may be cases of manifest mietake in comrutation, or
other obvious error, where there are full means of detecting and
correcting it, where it would be rroper to interfere.

(8) 1In Foleom vs. Manchester 11 Cush. 334, the Court said,
"There is r ason for doubt whether such a statement so made wauld,ﬁm
if proved by cumpetent tc-stimony, be a good cause for getting sside
the verdict and granting a new trial. But if it would be, it muet
be on the ground of the misbehavior of the jurv, or of some of them;
aund evidence of misbehavisur of a jurv cannot be received from the
Jurors themselves, (citing Murdock vs. Sumnér.) The same reason
which excludes the affidavite of jurors, must exclude their oral
testinony.”

IX A new trial will not be granted becnuse the jury have ¢one
ducted experimentes in the juryéroom (e¢f.Bradford vs. Eostdn % Haine
Reilrosd 2205 Maes. 129. 1In that csse, the inflammability of roofing
material was st iesue. A numver of burned matches were found in the
Juryéroam, and the plaintiff offered to show thut the Jury exreripente
ed with the material and attempted to light it. The Court said,
"Assuming that the jury did experiment, and test the material by
attempting to burn it, and that thie fanet could be shown without i
vading the nrivacy of the jury-roam, and relying on the testimony of
the jurore (Woodward ve. Leavitt 107 Hase. 453) notwithstanding this,
we are -of the opinion that there was no such misconduct on the rart

of the jury as 1o requirc = new trisl. In the discusgsion and



deli veration of the jury-room, it is to be expected that some
examination and insvection will be made of the exhibite in the
case. The specimen of roofing material was properly before them
and, even if mutches were burned to test ite inflammability, such
action, especially vhere thore is nothing to show the result of
the exveriment, ie not 80 harmful as to require, as matter of law,

the setting aside of the verdict."
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I. The rcasons and cause for the motion for new trial filed
in the within case are as set forth in said motion "the facts, mat;
taré and thinge set forth in the affidavit of Jeremiah J. McAnarney
with the exhibite attached thereto, From an examination of the alle-
gations and exhibits to which reference is thus made it appcars that
the defendant claims that Walt r Ripley, the forédman of the jury
which heard the abovaientitled case, had in his nossession during
the courge of the trisl three sa;calibre loaded cartridges which had
previously been removed by him from a Harrington and Richardeon
revolver similar in model and calibre to th- revolver introduced in
evidence by the Commonweslth as an exhibit, and numbered 27. 8aid

cartridges were marked "S,&W, 38 U.M.C.", and one of them bore the

additional letters "S.H."

The claim of the defendants seems to be that said Ripley at
some time during the course of the trial placed the said cartridges
"8ide by side with the shells introduced by the Commonwealth, the san®
being shells which the Commonwealth claimed came from the defendant

Vanzetti's revolver, as hereinbefore set forth, that it eseemed to
him that his shells were a trifle larg r than the shells intrbduced
ag having been taken from the defendant Vanzetti's revolver, Cammon;
wealth's exhibit Number 32." It is also claimed that said Ripley
has said that there was a discussion of the said shells and that

certainjurors have stated in affidavite annexed to said motion for



new trial that they had seen shells in the ~ossession of said Rinley.

I1 The affidavit of Jeremiah J. McAnarney, so far as it relates
to statements made to him by said Ripley, is not admiesible in evi;
dence unless it becomes admissible under revised Lawse, Chapter 175,
Section 66, asm reienacted in the General Lawe, which says, "A decla—
ration of a deceased person shall not be inadmissible in evidence as
hearsay if the Court finde that it was made in good faith before the
commencement of the action,‘and upon the personal knowledge of the
declarant.”

Unless it can be said that the filing of the motion for a new
trial constitutes commencement of an action, there aprncare to be no
authority for admitting the statement made by the deceased Ripley to

counmsel for the defense.

I1I The leading cese in this Commonwealth relating to the admiq;
sibility of affidavite or testimony of jurors in reference to their
conduct when sitting ﬁ@én a case is Woodward vs. Leavitt 107 Mass. 453
That was a ¢ivil case involving‘an action on promissory notes. A new
trial was asked on the gfaund that a juryman had before the trial
formed ahdexpreaeed an opinion on the merites of the case. On page 460
lir. Justice Gray eaid, “The proper evidence of the decision of the
Jury is the verdiet returned by them upon oath and affirmed in open
Court; it ie essential to the freedom and indenendence of their de-
liberations that their discussions in the jurv—room should be kept
secret and inviolable; and t¢ admit the testimony of jurors to what
to ok place there would create distrust, embarrassment and uncertainty.®

In the within case it appears that whatever may have been done by
said Ripley as his sssociates, neither party to the case was at fault
in the matter, and in reference to such a situation Mr. Justice Gray
saye on nage 466, "But where evidence hng been introduced tending to
show that, without authority of law,.but withéut any fault of either
party or his agent, a naper was communicated to the jury, which might
have influenced their minds, the testimony of the jurors is admissible

to disprove that the paper was communicated to them, though not to show



whethaer it did or did not influence their deliberations and decision.
A juryman may testify to any facts bearing unon the question of the
ex;atence of the disturbing influence, but he can not be permitted
to testify how far that influence operated uron his mind."

In this decision the Courthés apparently considered all prior
Massachusetts cases on the subjec® and from a perusal of the decisioms
from the date of the VWoodward case to the present day, the law appears
to be as therein stated.

IV The Court will not hear evidence as to what was done by the
Jury in their jury;ronm and in the cource of their deliberations, or
what motives influenced them to make this or that finding, or what
arguments may have been advanced by one or more individual jurors,
or what they said, or what they did. The Court, however, will find
ags a fact whether or not the paper or other object alleged to have
beén in the possession of one or more of the jurors was in the nosses-
sion of such Jjuror or jurors, and whether such raper or other object

"might have influenced their minds.,"

V In the present case, the possession of'ﬁawcalibre éartridges
and the view of such cartridges by one or more of the juroreioould not
in any possible view have affected the minde of the jurore on the
issues of the case which wés being tried. | _

1., All six bullets found in or near the bodics of Parmenter
and Berardelli were 32-calibre bullets fired from automatiec
pistols.

2., There was no c¢loim made by either side that bullets of
any other celibre or Jdescription were fired at or near the scene
of the shooting or caused the death of either one of the deceaaed.'

3« The five bullets oflﬁ&ucalibre found in the Harrington
and Richardson revolver when it was‘taken from the person of
the defendant Vanzetti on hie arrest were introduced for the
purpoese of showing that he carried a loaded revolver when
arrested. Any comvarison between those bullets and any other
28..calibre bullets of any type or model could have had no

effect upon the issues of the case.



4. The only issue of any materiality which could be
raised in ref-rence to those five bullets, the Commonwealth's
exhibit number 32, was whether or not those bullete were found
in the rosseessionof the defendant Vanzetti at the time of his
arrest, ﬁ

5+ If it be claimed that the Jurore, or any of them,
might hae compared the alleged Ripley cartridces with the
Commonwealth's exhibit number 32, and that there was avdiffm
erence ovetween the bullets in eaid exhibit and the said Ripley
bullets, the only inference which the Jurors coulld have drawn
would be that said bullets in exhivit 32 were not bullets which
could have been found in the chamber of a Harrington ahd Richard—
son revolver. Such a conclusion must necessarily bve detrimental
to the Commonwealth rather than to the defendants.

6. The jury, however, had exhibit number 27, which wasg
the Harrington and Richardson revolver claimed to have been
taken from Vanzetti, and they could easily have ascertained wheth;

er the bullets in exhibit 22 fitted said revolver or not.

VI In no event could the situation as alleged by the

defendants have affected the case againet the defendant Sacco.

VII As stated in Commonwealth ve. Roby 12 Pick. 496, it ie not
every slight irregularity which will warrant 2 new trial. In that case
which was a capital case, during the actual delib-rations of the jury
& grocer's boy was admitted to the jury;room to furnish cider and

crackers to the jury.

VIII (1) Affidavits of jurymen are to be recei ved with great
caution as stated by Chief Justice Shaw in Murdock ve. Sumner 22 Pick,
156, "Affidavits of Jurors are to be received with great caution.

The rule is inflexible, that they will not be received to show mis;
conduct or irregularity on the ~art of the jury or any of theﬁ. And
the general rule is, that affidavits of jurors will not be received to
prove any mistake of the evidence or misapprehension of the law, on the

part of the jury. Different Jurors, according to their different



degrees of intelligence, of attention and havits of thought, may
entertain different views of the evidence, and of the instructions

of the Court in point of law, But the verdict, in which they all
concur, must be the best evidence of their belief, both as to the
fact and the law, and therefore must be taken to be conclusive. The
rule is founded upon a consideration of the great danger, practically,
of listening to suggeetions of misapvrehension and mistake in the
jurdes.

"The Court are not prepared to say that this ies a rule without
exgception; there may be cases of manifest mistake in commatation, or
other obvious error, where there are full means of detecting and
correcting it, where it would be proper to interfere."

(2) 1In FPoleom vs. Manchester 11 Cush. 334, the Court eaid,
"There is r-ason for doubt whether such a statement so made would,
if proved by competent tegtimony, be a zood cause fo& getting aside
the verdict and granting a new trial. But if it would be, it must
be on the ground of the misbehavior of the jury, or of some of them;
and evidence of misbehaviour of a jury cannot be received from the
jurors themselves, (citing Murdock ve. Sumner.) The same reason
which excludes the affidavite of jurors, must exclude their oral
testimony."

IX A new trial will not be granted because the jury have cone
ducted experiments in the juryiroam (ef.Bradford vs. Boston & Maine
Railroad 225 Mass. 129. In that case, the inflammability of roofing
material was at issue. A number of burned matchee were found in the
juryircmm, and the plaintiff of fered to show that the jury exreriment-
ed with the material and attempted to light it. The Court said,
"Assuming that the jury did exveriment, and test the material by
attempting to burn it, and that this fact could be shown without in;
vading the rrivacy of the Jury;roan, and relying on the testimony of
the jurors (Woodward ve, Leavitt 107 Mass. 453) notwithstanding this,
we are of the opinion that there was no such misconduct on the vart

of the jury as to require a new trial. 1In the discussion and



gdelixﬁratiﬁn of the jury-room, it is to be expected that some
:'examination and insvection will be made of the exhibite in the
case. The specimen of raafing material was properly before them
and, even if matches were burned to test its inflammability, such
action, especially vhere there is nothing to show the result of

the experiment, is not so harmful as to require, as matter of law,

the setting aside of the verdict."




AFFIDAVIT OF J. J. McAWARNEY,.

Ripley, when summoned as a juror, wore a vest having in its
pocket three 28=calibre shells loaded with powder and ball taken
from his Harrington and Richardson revolver.
nat the fact these shells were in his pocket did not occur
to him until after exhibits number 27 and 382 were introduced in
evidences. That at the time said shells were shown to the affiant
two had a straight scratch across them, and one had a cross.,

That when Ripley placed these shells side by side with those
introduced by the Commonwealth, it seemed to him that his shells
were, a trifle larger than the shells in exhibit number 32. That
this comparison was made during the trxdl, and before the verdict
was rendered "and that he had not seen the shells introduced in
evidence, exhibit number 32, sing¢e leaving the jury*room before
the jurors in the above entitled case agreed upon their verdict.

That there was discussion of the shells, but who participated
therein, and what wos eaid Ripley refused to state.

That Ripley died suddenly three days after the statement was

made.

AFFIDAVIT OF ANMANDA S. RIPLHEY.
Walter Ripley, husband of the affiant, died October 1@, 1921l.
That about a week after his death she found in the pocket of
his vest that he wore while a juror two cartridges marked "S&W 38

UMC SNY

AFTFIDAVIT OF WALTER HARRSEY.
Walter Ripley had two or more shells loaded with powder and
ball during the time he acted as a juror and that the affiantsaw

the shells,

AFFIDAVIT OF SEWARD PARKER,
Affiant was informed by other jurors that Ripley did have one
or more shells loaded with powder and ball in the bed-room during
the triel but the affiant did not see them.




AFFIDAVIT OF J. J. McANWARNEY.

Ripley, when summoned as a juror, wore a vest having in its
pocket three 8~calibre shells loaded with powder and ball taken
from his Harrington and Richardson revolver.

That the fact these shelle were in his vpocket did not occur
to him until after exhibits number 27 and 32 were introduced in
evidence., That at the time said shells were shown to the affiant
two had a straight scratch across them, and one had a cross.

That when Ripley placed these shells side by side with those
introduced by the Commonwealth, it seemed to him that his shells
were & trifle larger than the shells in exhibit number 32. That
this comparison was made during the t#&dl, and before the verdiot
was rendered "and that he had not seen the shells introduced in
evidence, exhibit number 32, gince leaving the jury*room before
the jurore in the above entitled case agreed umon their verdict.

That there was discussion of the shells, but who participated
therein, and what v 8 gaid Ripley refused to state.

That Ripley died suddenly three days after the statement was

made.

AFFIDAVIT OF AMANDA S. RIPLEY.
Walter Ripley, husband of the affiant, died October 18, 1921.
That about a week after hie death she found in the pocket of
his vest that he wore while a juror two cartridges marked "S&W 38

UMC SH"

AFFINAVIT OF WALTHER HTRE8EY.
Walter Ripley had two or more shells loaded with powder and

ball during the time he acted as a juror and that the affiantsaw

the shellea.,

AFFIDAVIT OF SEWARD PARKTR.
Affiant was informed by other jurors that Ripley did have one
or more shelles loaded with powder and ball in the bed-—room during
the trial but the affiant did not see themn.
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