MEMORANDUM

TO:

Governor Patrick

FROM:
Tim Wilkerson, Regulatory Ombudsman & Director of Economic Policy Development

DATE:
February 4, 2014

RE:

Regulatory Reform Update

PURPOSE:
This memo serves to provide an update on the status of the Regulatory Reform Initiative you launched.  

BACKGROUND AND OVERVIEW: 

In October 2011, you directed each executive agency to review their regulations and make recommendations to streamline the regulatory burden on the citizens and businesses of the Commonwealth.  Of the 1,791 effective regulations at the start of this initiative, 1,296, or nearly three quarters, of all Massachusetts regulations have been reviewed for their efficacy.  Since January 2012, a total of 211, or eight percent, of the regulations have been amended (147) or repealed (64).  Agencies have identified an additional 206 pending regulations to amend or repeal.
STATUS UPDATE BY SECRETARIAT:
The following is a review of each secretariat’s status for the Regulatory Reform Initiative.  For the following analysis, please note that a regulation is defined as a section within a chapter of the Code of Massachusetts Regulations (CMRs).

Executive Office of Administration and Finance (EOANF) 

EOANF agencies have reviewed 142 regulations.   There are 80 outstanding regulations to review.  Since January 2012, EOANF has promulgated 19 regulatory amendments and repeals.  EOANF agencies have identified six additional regulations to amend or repeal.  Over the next 60 days, EOANF will focus on reviewing as many of the 80 remaining regulations as practical and promulgating the six regulations previously identified for reform.  General Counsel David Sullivan and the EOANF legal intern, currently Zahava Stern, are EOANF’s regulatory reform designees.

Executive Office of Education (EOE)
EOE agencies have reviewed 44 regulations.  There are zero outstanding regulations to review.  Since January 2012, EOE has promulgated 13 regulatory amendments and repeals.  EOE agencies have identified seven additional regulations to amend or repeal.  Over the next 60 days, EOE will focus on promulgating the seven regulations previously identified for reform.  General Counsel James DiTullio is EOE’s regulatory reform designee.
Executive Office of Energy and Environmental Affairs (EOEEA)
EOEEA agencies have reviewed 156 regulations.  There are 90 outstanding regulations to review.  Since January 2012, EOEEA has promulgated 53 regulatory amendments and repeals.  EOEEA agencies have identified 40 additional regulations to amend or repeal.  Over the next 60 days, EOEEA will focus on promulgating the 40 regulations previously identified for reform.  Director of Green Business Development Linda Benevides is EOEEA’s regulatory reform designee.

Executive Office of Housing and Economic Development (EOHED)
EOHED agencies have reviewed 372 regulations.  There are 27 outstanding regulations left to review.  Since January 2012, EOHED has promulgated 32 regulatory amendments and repeals.  EOHED agencies have identified 34 additional regulations to amend or repeal.  Over the next 60 days, EOHED will focus on reviewing 15 of the outstanding regulations and promulgating the 34 regulations previously identified for reform.  Deputy General Counsel Jonathan Cosco is EOHED’s regulatory reform designee.  

Executive Office of Health and Human Services (EOHHS)
EOHHS agencies have reviewed approximately 177 regulations.  There are approximately 291 outstanding regulations to review.  I am waiting for exact numbers from EOHHS.  Since January 2012, EOHHS has promulgated 51 regulatory amendments and repeals. EOHHS agencies have identified 47 additional regulations to amend or repeal.  Over the next 60 days, EOHHS will continue reviewing outstanding regulations and promulgating the remaining 47 regulations previously identified for reform.  Deputy General Counsel Mark Waterbury is EOHHS’ regulatory reform designee.  

Executive Office of Labor and Workforce Development (EOLWD)
EOLWD agencies have reviewed 51 regulations.  There are eight outstanding regulations to review.  Since January 2012, EOLWD has promulgated nine regulatory amendments and repeals.  EOLWD agencies have identified 15 additional regulations to amend or repeal.  Over the next 60 days, EOLWD will focus on reviewing four of the outstanding regulations and promulgating the 15 regulations previously identified for reform.  Deputy General Counsel Paula Lyons is EOLWD’s regulatory reform designee.

Executive Office of Public Safety and Security (EOPSS)
EOPSS agencies have reviewed 306 regulations.  There are zero outstanding regulations to review.  Since January 2012, EOPSS has promulgated 24 regulatory amendments and repeals.  EOPSS agencies have identified 36 additional regulations to amend or repeal.  Over the next 60 days, EOPSS will focus on promulgating the 36 regulations previously identified for reform. Deputy General Counsel Shannon Hickey is EOPSS’ regulatory reform designee.

Massachusetts Department of Transportation (MassDOT) 

MassDOT agencies have reviewed 51 regulations.  There are zero outstanding regulations to review.  Since January 2012, MassDOT has promulgated six regulatory amendments and repeals.  MassDOT agencies have identified 19 additional regulations to amend or repeal.  Over the next 60 days, MassDOT will focus on promulgating the 19 regulations previously identified for reform.  Senior Counsel Eileen Fenton is MassDOT’s regulatory reform designee.

The following is a summary highlighting certain agencies’ regulatory reform successes:

1. EOEEA: Department of Environmental Protection (DEP)
DEP continues to serve as the model agency for regulatory reform.  From convening stakeholder meeting to solicit input on potential regulatory reforms, to identifying impactful potential reforms, DEP has promulgated over a dozen amendments including streamlining permitting and certification processes for certain septic system and wastewater treatment plants.
2. EOHED: Division of Professional Licensure (DPL)

DPL has reformed the regulations for five of its boards by clarifying licensure requirements or adopting model rules of practice.   In response to changes in their respective industries, the boards overseeing engineers and land surveyors, real estate appraisers and real estate brokers have been reformed.   
3. EOHHS: MassHealth 

MassHealth has promulgated a dozen amendments and repeals.  These changes align Massachusetts regulations with federal law, clarify payments to providers and physicians for certain procedures and repeal the weekly maximum limit for continuous skilled nursing services for medically necessary patients.  
The following is a summary highlighting particular regulatory reform successes that have had significant impact on the citizens and businesses of the Commonwealth:

1. EOEEA: Division of Marine Fisheries

Permits 

This amendment eliminates the requirement that certain charter boat operators must post recreational fishing regulations on board their vessel.  

2. EOHHS: Board of Registration of Physician Assistants

Scope of Practice and Employment of Physician Assistants

The amendment eliminates the cap on the number of physician assistants who may be supervised by a physician at any one time.
3. EOPSS: Department of Public Safety

Permits

The amendment clarifies that an ice cream truck operator who obtains a state permit is authorized to sell ice cream regardless of municipal boundaries.  Prior to the clarification, vendors were required to seek a permit in each municipality where they sold ice cream.
4. EOLWD: Department of Labor Relations

Rules and Regulations 

This amendment clarifies and modernizes mediation and adjudicatory proceedings by delineating which regulations apply to different hearings and allowing online submission of filing.
5. MassDOT: Department of Highways

Permitting, Operation and Transport
The amendment standardizes permitting and fee structures for certain trucks operating on Massachusetts highways and modernizes MassDOT filings by allowing online renewals. 

By continuing to work closely with the various secretariat and agency general counsels, I anticipate significantly building on the 211 reforms already realized in both overall numbers and practical impact.  

HOUSE BILL 40 UPDATE:

Layla D’Emilia, the Deputy Director of the Division of Professional Licensure (DPL), and I have been working with Representative John Scibak, Chair of the Joint Committee on Consumer Protection and Professional Licensure, on House Bill 40, An Act modernizing licensing operations at the Division of Professional Licensure.  Currently, the Administration’s bill is in Chair Scibak’s committee.  
Should the bill become law, it will bring significant, needed pro-business reforms to several of DPL’s 31 boards.  For instance, the bill would authorize DPL or DPL Boards to lower reinstatement fees for licenses that have lapsed or expired, reducing a potential barrier to employment.  The legislation would eliminate the Electrology and Barber Boards and consolidate their duties into the Cosmetology Board.  Also, the bill would eliminate the obsolete Radio and Television Technicians Board and licensure requirement.
BUSINESS COMMUNITY OUTREACH:

Listening Tour

Over the fall and winter, in an effort to solicit more business community input on regulatory burdens, I have conducted a listening/speaking tour of trade associations and chambers of commerce.  During these roundtables, I provide an overview of the state of the economy, elements of the Administration’s economic development plan Choosing to Compete in the 21St Century and an update on regulatory reform.  This is usually followed by a lively discussion of how various regulations and statutory laws affect individual business owners.   

Business Advisory Group
This fall, in an effort to focus business owners on regulatory rather than statutory hurdles, I have been working with members of the Business Advisory Group (AIM, Business Roundtable, NFIB, NAIOP, Greater Boston Chamber, etc.) to identify specific regulations they view as onerous or outdated.  Building upon the model of the existing Business Advisory Group, I am coordinating with select heads of the chambers of commerce to establish a similar advisory group with local chambers.  Formalizing this relationship provides another avenue for in-depth, periodic input from business leaders on regulatory concerns.  The chambers represented include: Blackstone Valley, Cape Cod, Merrimack Valley, MetroWest, Neponset Valley, New Bedford, North Central, South Shore, Springfield and Worcester.

Crowdsourcing Tool Selection and Use Regulatory Reform Test Case
Since July, EOHED has assisted ANF on a procurement to select a crowdsourcing vendor in an effort to find innovative ways to increase communication both within and outside of the Administration.  Crowdsourcing is a software tool which can transform the way the public interacts with its government.  A crowdsourcing tool combines the open dialogue of an online bulletin board with intelligent, back-end algorithms that identify and promote the most popular ideas. 

ANF viewed regulatory reform as a natural test case for the proof of concept and a challenge was set up to solicit the business community’s views on the current regulatory environment.  More than 20 trade association and chambers of commerce staff offered regulatory reform ideas through two different crowdsourcing tools during the proof of concept exercise.  
ANF has selected their crowdsourcing vendor and I have agreed to collaborate with another state agency for ANF’s first external crowdsourcing launch.  Department of Environmental Protection (DEP) Commission Kimmel and Assistant Commissioner Suuberg have expressed interest in working together to use the crowdsourcing tool to solicit input on regulatory reform from their regulated businesses.  The anticipated start date for this first external exercise is March 2014.
COMMUNICATIONS & MARKETING STRATEGY:

Following the biweekly publication of the Secretary of State’s Massachusetts Register, EOHED, in coordination with the other secretariats, will communicate significant newly promulgated regulatory reforms through Twitter, press releases, op-eds and/or media events.  The purpose of this strategy is a consistent and periodic messaging of the Administration’s regulatory reform efforts.  The breadth and scope of the announcements will depend on the significance of the reforms and the populations impacted by the change.  Each communication will be a coordinated effort with the communications and policy teams of the relevant secretariats and include quotes from cabinet secretaries, agency heads and private citizens and businesses positively affected by the change.  

Over the coming months, EOHED anticipates holding larger events celebrating the overall initiative and several smaller, secretariat or agency-specific events highlighting recent regulatory reform successes.  Tourism, fisheries, licensed professions and healthcare are the areas with the greatest impact of reform.  EOHED is coordinating with EOEEA, EOHHS and your office to determine the most appropriate way to message these successes.       
ACTION ITEMS:

The next phase is to promulgate more regulatory reforms and identify and implement substantive changes to the initiative that will sustain the effort beyond the next 12 months.  
