
MEMO 

To:

Governor Deval L. Patrick

From:
Secretary JudyAnn Bigby



Secretary Gregory Bialecki



Secretary Glen Shor 

Date:

January 18, 2013
Re:
Impact of Federal Affordable Care Act Rating Rules on Massachusetts’ Small Group/Individual Market

PURPOSE

This memo describes a time-sensitive Affordable Care Act (“ACA”) implementation issue regarding the Massachusetts small group/individual market.  We recommend you reach out to federal HHS and/or the White House regarding the likely significant adverse impacts.  

BACKGROUND

On November 26, 2012, U.S. HHS proposed ACA rules regarding small group premium calculations.  If promulgated in their current form, these federal rules, which are scheduled go into effect on January 1, 2014, will significantly increase the premiums of those receiving coverage through the Massachusetts “merged market,” which includes individuals and small businesses and covers approximately 720,000 lives.  We expect U.S. HHS will present the final rule in the very near future.  
The impact of the ACA’s rating factor changes will be significant in Massachusetts because the Commonwealth has merged the individual and small group markets, creating limitations in premium differences between the two markets.  The rating factors used in the merged market are specifically designed to reduce premiums on small employers by taking into account group size, industry, participation rate, and allowing intermediary and small group purchasing cooperatives.  However, the ACA eliminates the use of most of the Massachusetts small group rating factors and leaves us with the same factors as the rest of the country – age, geography, and tobacco usage.  
With these changes, some in the merged market will see lower premiums. Specifically, approximately 23,000 individuals and 83,000 small group members will see premiums decrease by over 10% due to changes in the premium calculation rules.  However, approximately 180,000 members will see premiums increase over 10%, and 6,000 of those 180,000 will see premiums increase over 30%.  Another 7,000 individual policies will see similar increases, but some of these premium increases may be offset by tax credits.  Because these increases are separate from and in addition to any increases in small group base rates, the Division of Insurance (“Division”) has no jurisdiction to disapprove such increases.  We are concerned that these changes threaten to undo the progress you and your Administration have made over the last several years in curtailing small business premium increases. 
On November 30, 2012, Division staff provided staff from the Center for Consumer Information and Insurance Oversight (“CCIIO”), an agency under U.S. HHS, a detailed explanation of the anticipated disruption to the Massachusetts small group market should the ACA rating rules go into effect.  The Division further asked CCIIO staff if it would consider requests for waivers from ACA rating rules, or requests for transition rules that would permit the Commonwealth to implement these changes incrementally beyond January 1, 2014.  CCIIO staff responded that the ACA does not allow any flexibility on the application of rating rules.  Caroline Powers in your Washington, D.C. office contacted staff in Secretary Sebelius’ office to discuss these issues.  Officially, the Secretary’s staff signaled to her that they do not anticipate flexibility for states on this issue; however, they did indicate that they are looking for ways to mitigate the impact.  Other states have raised similar concerns through the National Association of Insurance Commissioners.
On December 26, 2012, we submitted public comments to U.S. HHS, under the signature of Commissioner Murphy and then-Executive Director of the Connector Shor.  In those comments, we recommended establishing a process for states to seek waivers from the ACA-prescribed rating rules when a state’s current rating factors advance sound public policy.  Here, the merged market and additional rating factors have aided in maintaining affordability of health insurance for Massachusetts individuals, whose premiums have been somewhat subsidized by those of Massachusetts small employers.  
Alternatively, in the event that waivers will not be permitted, we recommended that CCIIO permit states to request a reasonable transition period during which the state would gradually modify its rating rules to ultimately comply with ACA rating factors.  
In general, it is your staff’s understanding that the idea of a waiver from these rules is seen as less politically desirable by U.S. HHS than initiating a transition period.  Every state seeking a waiver from the rules could undermine the rules’ objective of achieving universal, affordable health care.  This is the same goal sought in Massachusetts’ health care reform, and we want to continue to support the practices that will achieve this goal. The waiver could also be viewed as inconsistent with Massachusetts’ past practice since Massachusetts established a transition period when implementing changes to our small group market.
We also note that U.S. HHS specifically requested “comments on additional strategies consistent with the Affordable Care Act that [the Centers for Medicare & Medicaid Services] or states might deploy to avoid or minimize disruption of rates in the current market and encourage timely enrollment in coverage in 2014.  For example, these strategies could include … a phase-in or transition period for certain policies.”  This request illustrates that U.S. HHS acknowledges that immediate rate increases could disrupt the market and is open to the proposal of allowing states a period of time to implement the new rules.
RECOMMENDATION

We recommend you call Secretary Sebelius at U.S. HHS and/or Nancy Ann DeParle at the White House.  A call sheet is attached to this end. The purpose of the call is to explain the anticipated impact of these rules on Massachusetts consumers and small businesses, and to support the possibility of a waiver process or transition periods for states to minimize market disruption.  We are concerned that the federal government will not likely allow waivers or transition periods of ACA rating rules without advocacy and intervention from higher levels of government.  Resolution of this issue is needed as soon as possible before U.S. HHS makes a decision in its current rule-making process.   As such, it is critical that outreach occur before the proposed federal rules are finalized.  We therefore request that this call be made within the next week.
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