Small Business Impact Statement
Overview and Guidelines

Overview
Pursuant to M.G.L. c. 30A, §§ 2 & 3, as amended by Chapter 240 of the Acts of 2010, prior to the adoption, amendment, or repeal of any regulation, an agency must file with the secretary of state’s office a public notice of the proposed action and include a small business impact statement.  In the statement, the agency must consider the impact the proposed action will or will not have on small businesses in Massachusetts.  The statement must include, but not be limited to, the following:
(1) an estimate of the number of small businesses subject to the proposed regulation;
(2) projected reporting, recordkeeping and other administrative costs required for compliance with the proposed regulation;
(3) the appropriateness of performance standards versus design standards;
(4) an identification of regulations of the promulgating agency, or of another agency or department of the Commonwealth, which may duplicate or conflict with the proposed regulation; and
(5) an analysis of whether the proposed regulation is likely to deter or encourage the formation of new businesses in the Commonwealth. 

After the agency has afforded the public an opportunity to present data, views, or arguments related to the small business impact statement, and prior to adopting the proposed regulation, M.G.L. c. 30A, § 5 requires the agency to file an amended small business impact statement with the secretary of state’s office.  In the amended statement, the agency must consider whether any of the following methods of reducing the impact of the proposed regulation would hinder achievement of the purpose of the proposed regulation:
(1) establishing less stringent compliance or reporting requirements for small businesses;
(2) establishing less stringent schedules or deadlines for compliance or reporting requirements for small businesses;
(3) consolidating or simplifying compliance or reporting requirements for small businesses; 
(4) establishing performance standards for small businesses to replace design or operational standards required in the proposed regulation;
(5) an analysis of whether the proposed regulation is likely to deter or encourage the formation of new businesses in the Commonwealth; and
(6) minimizing adverse impacts on small businesses by using alternative regulatory methods.
A “small business” is defined by M.G.L. c. 30A, § 1 as a business entity or agriculture operation, including its affiliates that: (i) is independently owned and operated; (ii) has a principal place of business in the Commonwealth; and (iii) would be defined as a “small business” under applicable federal law, as established in the United States Code and promulgated from time to time by the United States Small Business Administration.
A Snapshot of Small Businesses in Massachusetts
Small businesses in Massachusetts account for a significant share of the state’s economic production and hiring.  According to the Small Business Administration, as of 2008 there were 594,487 small businesses in Massachusetts.  Of these, 138,846 were employers, accounting for 47.8% of private-sector jobs in the state.[footnoteRef:1]  Given the important role small businesses play in the Massachusetts economy, it is critical that the effects a regulation has on small businesses be justified and mitigated to the greatest extent possible.  [1:  Small Business Administration Office of Advocacy, Small Business Profile: Massachusetts, available online at: http://www.sba.gov/advocacy/848/12387. 

] 

Guidance for Determining How Many Small Businesses will be Impacted by the Proposed Regulation 

The U.S. Small Business Administration (SBA) defines small businesses according to size standards which are matched to the North American Industry Classification Systems (NAICS).  The SBA table of small business size standards can be found at the following URL:  http://www.sba.gov/content/table-small-business-size-standards. The SBA defines a small business differently depending on the industrial classification using either employee number or annual revenue. Because staff will most likely not have access to annual revenue data, small businesses should be considered to have an employee size of NO MORE THAN:
· 100 for Wholesale Trade (Sector 42);
· 200 for Retail Trade (Sector 44-45); and 
· 500 for all other sectors
· Step 1:  Identify Business Sectors to be Impacted:  Staff developing the regulation should generate a list of the business sectors (using the 6-digit NAICS codes) which their program thinks will be impacted by the regulation.  	
· For the most current list of NAICS codes with definitions:  http://www.census.gov/eos/www/naics/2007NAICS/2007_Definition_File.pdf

· Step 2:  Determine the Number of Small Businesses in Each Sector:  Once there is a list of 6-digit NAICS codes that are expected to be impacted by the regulation, determine the numberof small businesses in Massachusetts with those NAICS codes by going to the SBA’s online searchable database of self-certified small businesses: http://dsbs.sba.gov/dsbs/search/dsp_dsbs.cfm\

Once at the SBA “Dynamic Small Business Search” page:
i) In the first section (“Location of Firm”), scroll down to highlight Massachusetts. (Leave all other selections [congressional district, county, etc.] blank.)
ii) Leave the “Government Certifications” selections as “Not Required” (this should be the default setting).
iii) Leave the “Ownership and Self-Certifications” selections blank.
iv) In “Specific Nature of Business,” enter the 6-digit NAICS code(s) from step one above.
v) Leave the next four sections blank (General Nature of Business; Profile Last Updated; Maximum Acceptable Bonding Levels; and Quality Assurance Standards).
vi) In the “Size” section, select “No More Than” and enter 500 employees (leave “Annual Revenue” blank).
vii) Do not make any entries under “Capabilities” or “Searching for a Specific Profile.”
viii) Under “Search Results Display Options” select the number of results you want to be shown (e.g. 500), and leave the columns to be displayed and tabular format at the default setting.
ix) At the bottom of the screen, click on “Search Using These Criteria.”
x) The number of firms displayed in your results table is the number of small businesses to be impacted by this regulation for the NAICS codes selected.

Note:  In some cases, staff will already have a list of businesses in MA that are projected to be impacted because the industry is currently regulated by an existing regulatory program and the information is collected in an existing database. Staff should determine whether this method will yield a more accurate list of small businesses to be impacted as opposed to searching the SBA database by NAICS code.



SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential effects of the action but also quantifies the costs, if any, associated with each.The questions below are designed to aid promulgating authorities in conducting their analysis. 

[bookmark: Text19]Agency Submitting Regulation:Division of Insurance

[bookmark: Text20]Subject Matter of Regulation:Risk-Bearing Provider Organizations

[bookmark: Text21]Regulation No: 211 CMR 155.00

[bookmark: Text22]Statutory Authority: M.G.L. c. 176T, §9 requires the Commissioner to “promulgate rules and regulations as are necessary to carry out the provisions”regarding risk-bearing provider organizations.

[bookmark: Text23]Other Agencies Affected:None

[bookmark: Text24]Other Regulations That May Duplicate or Conflict with the Regulation: The Division is not aware of any regulations that may duplicate or conflict with this regulation. 

[bookmark: Text25]Describe the Scope and Objectives of the Regulation:This new proposed regulation sets forth the requirements for Risk-Bearing Provider Organizations to obtain Transitional Period Waivers, Risk Certificates or Risk Certificate Waivers, as applicable.

[bookmark: Text26]Business Industry(ies) Affected by the Regulation: Health Care Industry and Health Insurance Industry.  

[bookmark: Text27]Types of Businesses Included in the Industry(ies):Health insurance carriers, insurance carriers, state health and welfare funds, state health exchanges and health care providers are included in the industries that may be affected by the regulation. 

[bookmark: Text28]Total Number of Small Businesses Included in the Regulated Industry(ies)Please see the attached guidance documents for assistance determining the total number of small businesses: Using the SBA Dynamic Small Business Search Page to identify the total number of small businesses potentially included in the regulated industry, approximately 100 businesses were identified as having less than 500 employees and having at least one of the following NAISC codes: 524113, 524114 Direct Life, Health and Medical Insurance Carriers; 524298 All Other Insurance Related Activities; 621111, 621112, 621330, 621410, 621420, 621491, 621498, 621511, 621910, 622210, 622220, 624190, 813920 Provider Organizations; and 525120 Health and Welfare Funds US.  

[bookmark: Text29]Number of Small Businesses Potentially Subject to the Proposed Regulation:  The number of “small businesses” that were identified through a search of the SBA database has identified those businesses of a certain size that would have the NAISC relevant codes.  This database search, however, would not necessarily determine which of these potential “small businesses” might actually be affected by the RBPO regulation, for the simple reason that only those provider organization “businesses” that are entering into alternative payment contracts with carriers with downside risk would be subject to the regulation. Therefore, in our response to the question as to the “Number of Small Businesses Potentially Subject to the New Regulation,” we would answer that it is unclear whether any business listed on the SBA Dynamic Small Business Search Page would necessarily be considered subject to the proposed 211 CMR 155.00. 


[bookmark: Text30]Effective Date Used In Cost Estimate:March 6, 2014

	Yes
	No
	*Note: For each question, please answer “yes” or “no” and offer a brief explanation. Please describe any facts, data, views, arguments, or other input from small businesses, organizations or any other sources that were used to quantify the impacts outlined below.

	Yes
|_|
	No
|_|
	Will small businesses have to create, file, or issue additional reports? 
[bookmark: Text1]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, while there will be additional reporting requirements that may impact certain small businesses, these requirements are mandated by the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation. 

	Yes
|_|
	No
|_|
	Will small businesses have to implement additional recordkeeping procedures? 
[bookmark: Text2]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, while there will be additional recordkeepng requirements that may impact certain small businesses, these requirements are mandated by the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation.

	Yes
|_|
	No
|_|
	Will small businesses have to provide additional administrative oversight?  
[bookmark: Text3]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, while there will be additional radministrative oversight requirements that may impact certain small businesses, these requirements are mandated by the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation. 

	Yes
|_|
	No
[bookmark: Check53]|_|
	Will small businesses have to hire additional employees in order to comply with the proposed regulation?  
[bookmark: Text4]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, while there may be some additional hiring of employees by certain small businesses, this hiring would result from mandates contained in the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation.      

	Yes
|_|
	No
|_|
	Does compliance with the regulation require small businesses to hire other professionals (e.g. a lawyer, accountant, engineer, etc.)?  
[bookmark: Text5]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, while there may be some additional hiring of "other professionals" by certain small businesses, this hiring would result from mandates contained in the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation.      

	Yes
|_|
	No
|_|
	Does the regulation require small businesses to purchase a product or make any other capital investments in order to comply with the regulation?  
[bookmark: Text6]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, neither the statute Chapter 176T, nor the proposed regulation would require the purchase of any product or the making of any capital investments.           

	Yes
[bookmark: Check3]|_|
	No
[bookmark: Check11]|_|
	Are performance standards more appropriate than design standards?  
[bookmark: Text7]211 CMR 155.00 includes performance standards to the extent possible. Risk-bearing provider organizations will be required to obtain certification under the regulation, but they may design their own provider contracts with health insurance plans that are in compliance with the laws.  This also follows the requirements set forth in the statute, Chapter 176T.

	Yes
|_|
	No
|_|
	Does the regulation require small businesses to cooperate with audits, inspections, or other regulatory enforcement activities?  
[bookmark: Text8]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, while there will be additional cooperation requirements that may impact certain small businesses, these requirements are mandated by the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation. 

	Yes
|_|
	No
|_|
	Will the regulation have the effect of creating additional taxes and/or fees for small businesses?  
[bookmark: Text9]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, while there will be additional fees associated with the filing of applications for risk certificates or risk certificate waivers, these requirements are mandated by the statute Chapter 176T, and NOT by any separate mandates contained in the proposed regulation.     

	Yes
|_|
	No
|_|
	Does the regulation require small businesses to provide educational services to keep up to date with regulatory requirements?  
[bookmark: Text10]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, neither the statute Chapter 176T, nor the proposed regulation would require the providing of educational services. 

	Yes
|_|
	No
|_|
	Is the regulation likely to deter the formation of small businesses in Massachusetts?  
[bookmark: Text11]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, neither the statute Chapter 176T, nor the proposed regulation would be likely to deter the formation of any small businesses.  

	Yes
|_|
	No
[bookmark: Check16]|_|
	Is the regulation likely to encourage the formation of small businesses in Massachusetts?
[bookmark: Text12]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, neither the statute Chapter 176T, nor the proposed regulation would be likely to encourage the formation of any small businesses.   

	Yes
|_|
	No
|_|
	Can the regulation provide for less stringent compliance or reporting requirements for small businesses?  
[bookmark: Text13]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, the reporting requirements that may impact certain small businesses are requirements that are mandated by the statute Chapter 176T, and as such cannot be changed by the proposed regulation. 

	Yes
|_|
	No
|_|
	Can the regulation establish less stringent schedules or deadlines for compliance or reporting requirements for small businesses?  
[bookmark: Text14]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, the compliance requirements that may impact certain small businesses are requirements that are mandated by the statute Chapter 176T, and as such cannot be changed by the proposed regulation.      

	Yes
|_|
	No
|_|
	Can the compliance or reporting requirements be consolidated or simplified for small businesses?  
[bookmark: Text15]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation. Nevertheless, the reporting and compliance requirements that may impact certain small businesses are requirements that are mandated by the statute Chapter 176T, and as such cannot be changed by the proposed regulation.           

	Yes
|_|
	No
|_|
	Can performance standards for small businesses replace design or operational standards?  
[bookmark: Text16]211 CMR 155.00 includes performance standards to the extent possible. Risk-bearing provider organizations will be required to obtain certification under the regulation, but they may design their own provider contracts with health insurance plans that are in compliance with the laws.  This also follows the requirements set forth in the statute, Chapter 176T.

	Yes
[bookmark: Check52]|_|
	No
|_|
	Are there alternative regulatory methods that would minimize the adverse impact on small businesses?  
[bookmark: Text17]Approximately 100 small businesses constitute the Massachusetts businesses identified as "small businesses" by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified "small businesses" would necessarily be subject to this regulation.  Nevertheless, the regulatory requirements that may impact certain small businesses are requirements that are mandated by the statute Chapter 176T, and as such cannot be changed by the proposed regulation.  Where possible, the regulation has attempted to minimize any adverse impact on provider organizations by allowing additional time to prepare and file applications for risk certifiactes and waivers, and to simplify financial reporting requirements, while still taking into account the statutory mandates.          

	Yes
|_|
	No
|_|
	Were any small businesses or small business organizations contacted during the preparation of this document?  If so, please describe.
[bookmark: Text18]Approximately 100 small businesses constitute the Massachusetts businesses identified as small businesses by the SBA Dynamic Small Business Search Page.  As noted above, it is not clear that any of the identified small businesses would be subject to this regulation.  However, the Division held Special Sessions held to facilitate discussions regarding the possible content of the proposed regulation at the Division’s offices on March 15, 2013, March 25, 2013, and April 1, 2013.  Representatives from health insurance carriers, provider organizations, advocates and other stakeholders, as well as representatives from agencies of state government attended these Special Sessions.  Additionally, the Division of Insurance held a public hearing on the proposed regulation 211 CMR 155.00 on December 12, 2013.  In drafting the proposed regulation, the Division took into account public comments received from such carriers, providers, advocates and other stakeholders.  The Division also consulted with fellow agencies, including the Health Policy Commission, Administration and Finance, Attorney General's Office, CHIA, EOHHS, Group Insurance Commission, and the Massachusetts Health Connector, among others, and received detailed comments from them, many of which comments have been incorporated into the proposed regulation. On June 6, 2014, the Division sent out for final comment the draft regulation to interested parties, including representatives of health insurance carriers, provider organizations, advocates and other stakeholders, as well as representatives from other agencies of state government.  All final comments were due on June 24, 2014.  In revising the regulation, the Division reviewed the final public comments received from such carriers, providers, advocates, stakeholders and public agencies, many of which comments have been incorporated into the proposed regulation. 
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