CORRESPONDENCE TRANSMITTAL SHEET
(To be reviewed or signed by Governor Patrick)
Today’s Date: 
January 5, 2015

From: 
Frank DePaola, Acting Secretary MassDOT


Jeffrey Simon, Assistant Secretary of Real Estate, MassDOT

Reviewed By: 
Kate Cook, Chief Legal Counsel 

Pat Moore, Deputy Legal Counsel 
Re:
Approval of MassDOT Lease of Back Bay Station, Adjacent Garage, and Associated Air Rights 
Deadline:
At your earliest convenience 
Return to:
Pat Moore, Room, 271

Comments:   

Attached for your signature is a lease agreement between the Massachusetts Department of Transportation (the landlord) and BP Hancock LLC (the tenant and, prominently, the owner of the Hancock Tower ) regarding the Back Bay Station and the adjacent parking garage (known as the Hancock Garage).  
This lease is the lynchpin in the redevelopment of Back Bay Station, and it was approved by the MassDOT Board during a public meeting on November 19, 2014.  

The key elements of the lease are set forth below.  It requires your approval because the lease includes an option for BP Hancock to lease air rights over the Turnpike for 99 years. G.L. c. 6C, § 46 requires that any agreement regarding air rights over the Massachusetts Turnpike in excess of 40 years must be approved by the Governor.  Pertinently, the statute provides no standard of review, so the agreement may be approved (or disapproved) in your sole discretion.  For context, you have approved such leases before (e.g., renegotiation of the lease of air rights occupied by Copley Place office and retail space in 2010).  
Premises & Term.  The subjects of the lease are Back Bay Station, excepting the portions of the station used for MBTA operation (e.g., the tracks and platform), and the Hancock Garage (a 2,000 space garage that abuts the Station).  Currently, the Hancock Garage is a tenant of MassDOT with a 99-year lease that that now has 54 years to run.  The term of the new lease is 99 years.  

Air Rights.  The lease includes a $5 million non-refundable option payment to the MBTA/MassDOT for BP Hancock to purchase air rights to four parcels  — two over the Hancock Garage, one over the Station busway, and one over the Station itself.  The $5 million payment will be made upon execution of the lease.  The option permits BP Hancock to purchase the four parcels of air rights for a total price of $42.25M (which is $12.25M more than the appraised value of the air rights as determined by independent appraisal).  The Board of Directors of MassDOT has gone through the values and is satisfied that the values are fully justified. The fact that these air rights are over the Turnpike — and the increased development cost associated with building over the Turnpike — makes them relatively less valuable than development rights on land parcels elsewhere in the City.  This is doubly true for the rights over the Station itself.  If the option to purchase the air rights is not exercised within 8 years, the price automatically increases by the consumer price index going forward; and if the option is not exercised within 12 years, a new appraisal process must occur. 
Rent & Upkeep.  BP will be spending $32 million on improvements to the Station.  This is the present value of the current payments on the Hancock Garage.  The specific improvements for the Station are to be agreed upon by BP Hancock, MassDOT and the MBTA over the next 3 months.  The parties have not yet agreed upon an exact timeline for the improvements, though there are substantial penalties for any delay (ranging from a substantial increase in the price of the air rights to a complete loss of the right to purchase them).  The timelines will be agreed upon during a 3 month transition period following the execution of the lease (a period necessitated by certain infrastructural peculiarities at the Station that the parties need to work together to address).  In addition, BP Hancock will undertake a 99-year obligation to maintain Back Bay Station with strong penalties in place.  The parties expect that the costs associated with this maintenance will be covered by yearly revenue derived by BP Hancock from the lease of advertising and retail/restaurant space in the Station concourse.  To the extent that revenue exceeds the cost of maintenance, BP Hancock will pay 25% of the excess revenue to MassDOT.  This agreement mirrors private maintenance agreements in place regarding North and South Stations (each of which was executed before your Administration). 
This agreement will result in several immediate improvements to the Back Bay Station.  First, the $5 million option payment will be devoted to the improvement of the extremely poor air quality at the Station (and it will be matched by a $5 million capital commitment from the MBTA).  Second, certain Station improvements will be made in the very near term (e.g., the improvement of the notoriously cumbersome entrance, and the development of retail/restaurant space).  Third, the full $32 million improvement program will produce a fully renovated station that has not had any renovations since it was built in the 1980s.
MassDOT strongly recommends your signature of this lease, and your policy and legal teams agree.  
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