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	Proposed Reform
	Current Law
	Governor’s Bills- H40 & H3441
	Senate Bill No.2059
	House Bill No.3818
	Conference Committee 2/3/12 feedback 

	Sentencing Reforms
	

	Mandatory Minimum Reforms


	Houses of Correction: non-violent drug offenders sentenced to mandatory minimum sentences are parole eligible after they have served ½ of their maximum term. 

State Prisons: offenders sentenced to mandatory minimum sentences are not parole eligible until after they have served the mandatory portion of their sentence.
	Eliminates mandatory minimum sentencing for state drug offenses, unless the crime is committed in conjunction with the use of a firearm or involves children.

Creates parole eligibility at ½ of the maximum term, for inmates currently serving sentences for non-violent mandatory minimum drug offenses.
	Going forward, lowers the mandatory minimum sentences for 15 specifically enumerated drug crimes by 20%-33%.  Allows inmates currently serving mandatory minimum sentences for drug crimes to become parole eligible at the expiration of the new, shorter mandatory minimum sentences.
	No change from current law.
	Comments from Chairman O’Flaherty indicate a possible willingness to compromise with the Senate

	School Zone Violations (G.L. c. 94C, § 32J)
	Individuals convicted of distribution, trafficking, or possession with intent to distribute within 1,000 ft. of a school or 100 ft. of a park are subject to a 2-year mandatory minimum sentence.
	Reduces school zone to 100 ft. and eliminates the mandatory minimum.
	Reduces school zone to 500 ft.
	No change from current law.
	Comments from Chairman O’Flaherty indicate a possible willingness to compromise with the Senate- potentially 500ft

	Mandatory Post-Release Supervision
	Currently does not address.
	State prison inmates who would otherwise be released directly from prison to the street will be required to be supervised by the Parole Board.  Duration of mandatory post-release supervision will be 25% of sentence served, but no less than 9 months and no more than 2 years.  Violation of terms of mandatory post-release supervision can result in graduated sanctions, up to incarceration for the duration of the mandatory supervision period.    
	Included, similar to Governor’s Bill.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue

	Medical Release
	Currently does not address.
	Commissioner of DOC is allowed to release terminally ill prisoners who, to a reasonable degree of medical certainty, no longer present a threat to society.  Lifers and sexually dangerous persons are not eligible for medical release.  Any medical professional providing a diagnosis in good faith for the purpose of a medical release decision is insulated from civil or criminal liability.
	Parole eligibility for state prisoners suffering from irreversible or terminal medical conditions.


	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  Chairman Creem specifically mentioned as something she would like to include.

	Earned Good Time Increases
	An inmate can currently earn 2.5 days of good conduct credit per program per month, with a total monthly cap of 7.5 days.
	Increases to 5 days per program the earned good conduct credit an inmate can receive, and increases the monthly cap to 10 days.  Also allows the Commissioner to award up to 10 days for prisoners completing a program or activity requiring 6 months of participation.  
	Included, similar to Governor’s Bill.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  Chairman Creem specifically mentioned as something she would like to include.


	Habitual Offender Reforms
	

	Trigger
	After 2 prior commitments of 3 or more years each, any 3rd felony conviction.


	Section 25.: Current law.

Section 25A.: Any 3rd felony conviction after 2 convictions of any of 53 specifically enumerated offenses.  
	Section 25. (a) Current law.

Section 25.  (b) 3rd conviction of any of 61 enumerated offenses after 2 prior enumerated offenses.  Convictions must be sequential- must commit 2nd after being convicted of first, must commit 3rd after being convicted of 2nd.  Must have served at least 1 day of incarceration for each of the previous convictions.
	Section 25.  (a) 2 prior state prison sentences (number of years not specified). 

Section 25.  (b) 3rd conviction of any of 58 enumerated offenses after 2 prior enumerated offenses.  Convictions must be sequential- must commit 2nd after being convicted of first, must commit 3rd after being convicted of 2nd.  Must have served at least 1 day in state prison for each of the previous convictions.
	Comments indicate a possible willingness to compromise.

	Penalty
	Maximum term of the 3rd (trigger) felony. 


	Section 25 and  25A.: Maximum term of the 3rd (trigger) felony.


	Section 25.  (a) Same as Governor’s bill.

Section 25.  (b) Same as Governor’s bill.
	Section 25.  (a) Same as Governor’s bill and Senate Bill.

Section 25.  (b) Same as Governor’s bill and Senate Bill.
	Comments indicate a possible willingness to compromise.

	Parole eligibility
	Parole eligible at ½ time, after 15 years on life sentences.


	Sections 25 and 25A.: Parole eligible at 2/3 time, after 25 years on life sentences.


	Section 25.  (a) Parole eligible at 2/3 time if sentenced under current habitual offender law. 

Section 25.  (b) No parole eligibility if sentenced for 3rd enumerated offense.  Requires written certification that notifications to police, victims, etc., required under G.L. c.127, § 133A have been completed.  
	Section 25.  (a) Same as Senate.  

Section 25.  (b) Same as Senate.  
	Comments indicate a possible willingness to compromise.

	Consecutive Sentencing
	Currently does not address.


	Section 25.: No change to the current law.

Section 25A.: Habitual offender sentence must be imposed consecutive to any sentence the defendant is serving at time of sentencing.
	Section 25.  (a) and (b) Does not address.


	Section 25.  (a) Does not address.

Section 25.  (b) Habitual offender sentence must be imposed consecutive to any sentence the defendant is serving at time of sentencing.
	Comments indicate a possible willingness to compromise.

	Proof of Prior Convictions
	Currently does not address.
	Sections 25 and 25A.: Certified attested copies of original court papers or certified attested copies of the defendant’s biographical and informational data from probation, sheriff’s department or department of correction showing that the defendant served a sentence or probationary term for the offense in question, shall be prima facie evidence that the defendant has been previously convicted.  Live witness testimony is not necessary to establish the validity of the documents.
	Section 25.  (a) and (b): Does not address.
	Section 25.  (a) and (b): Does not address.
	Comments indicate a possible willingness to compromise.

	Juvenile Exception
	Currently does not address.
	No change from current law.
	(a)  No change from current law.

(b)  A habitual offender conviction may not be based on adjudications of delinquency.
	(a) Same as Senate.

(b) Same as Senate.
	Comments indicate a possible willingness to compromise.

	Federal loophole
	Federal convictions not included.
	Loophole closed.
	Loophole closed.


	Loophole closed; however, see Trigger for (b).  Requires previous sentence be served for 2 prior convictions in a state prison or state correctional facility- might be ambiguity with regard to sentences served outside of Massachusetts.


	Comments indicate a possible willingness to compromise.

	Plea Colloquy Warning
	Currently does not address.
	No change from current law.
	(a) No change from current law.
(b) No guilty plea shall be entered for any offense listed unless a person is informed by the court, prior to entering the plea, of the habitual offender sentencing provisions, including no possibility of parole.
	(a) Same as Senate.

(b) Same as Senate.
	Comments indicate a possible willingness to compromise.

	Parole Board Reforms
	

	Parole Earned Good Time 
	Currently does not address.
	Allows the Parole Board to award parolees with earned good conduct credit for completion of education programs or other beneficial programs while on parole.  Parolees may earn up to 5 days of credit per program per month, up to a total of 10 days per month.  
	No change from current law.
	No change from current law.
	N/A

	Risk/Needs Assessment


	Currently does not address.
	Requires the Parole Board to conduct an evidence-based risk and needs assessment for each parole decision, and specifies that the Board must consider the programs and work opportunities the inmate participated in, good behavior, and whether post-release risk-reduction programs would reduce the probability of re-offending after release.  
	Included, similar to Governor’s Bill.
	No change from current law.
	Comments indicate a possible willingness to compromise.

	Parole Eligibility for Non-Habitual Offender Single Life Sentence


	Defendants sentenced to life (except for first degree murder), are parole eligible after serving 15 years.
	Require judges to impose a minimum sentence of at least 15 years, which establishes the parole eligibility date.
	Requires judges to impose a minimum term between 15 and 25 years for any life sentence, which establishes parole eligibility date. Requires a 2/3 vote of the Parole Board to parole a lifer, rather than a majority vote.  Also allows Board to postpone hearings until 30 days, rather than 60 days, before the expiration of the minimum term.  
	No change from current law.
	Comments indicate a possible willingness to compromise.  

	Multiple Non-Habitual Offender Life Sentences
	Can be served concurrently with parole eligibility at 15 years.
	No change from current law.
	Denies parole eligibility to any person serving two or more life sentences.
	No change to current 15 years parole eligibility.  Requires written certification that notifications to police, victims, etc, required under G.L. c.127, § 133A have been completed.  
	Comments indicate a possible willingness to compromise.

	Parole Board Member Appointment and Removal
	Appointed by the governor, with the advice and consent of the council, for terms of five years- slate of candidates nominated by panel or selected by Governor directly.  Removal for cause with advice and consent of the Council under G.L. c. 30, § 9; notice and hearing required under case law.
	No change from current law.
	Modifies appointment process slightly, by adding panelists, requiring certain additional background criteria including victim, community, and mental health professional representatives.  May remove members from the Board for cause, upon a written certification of such cause, provided that member shall have the right to written notice and the opportunity for a public hearing before the council relative to such removal.  New training requirements.
	No change from current law.
	Comments indicate a possible willingness to compromise.

	Parole Board Decision Making
	Parole Board may release if it is of the opinion that there is a reasonable probability that, if prisoner is released, he will live and remain at liberty without violating the law, and that his release is not incompatible with the welfare of society.  Requires a majority vote to parole.
	Board must consider risk/needs assessment, the programs and work opportunities the inmate participated in, good behavior, and whether post-release risk-reduction programs would reduce the probability of re-offending after release.  
	Slightly changes the criteria for the Parole Board to make parole decisions. Records of decisions must indicate the number of members voting for and against release, but not the identity of the members.  Requires the Parole Board to put records of decision on the Internet, “to the extent reasonably practicable.”   Requires a 2/3 vote to parole a lifer.
	No change from current law, except for lifers and habitual offenders and lifers, which would require a 2/3 majority vote.
	Comments indicate a possible willingness to compromise

	Youth Violence/Firearm Reforms
	

	Definition of Firearm
	Requires the Commonwealth to prove that gun is operable, which requires expert testimony.
	Changes definition of “firearm” to parallel federal law, relieving the Commonwealth from the burden of proving that gun is operable.
	No change from current law.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Assault and Assault & Battery with a Firearm
	Currently, these assault crimes, when committed with a gun, are treated the same as any other assaults with dangerous weapons.  
	Creates two new crimes: (1) assault and battery upon another and (2) assault upon another by means of a firearm, large capacity weapon, rifle, shotgun, sawed-off shotgun, machine gun or assault weapon. 
	Included, similar to Governor’s Bill; however, language requires assault and battery by means of discharging a firearm, rather than assault and battery by means of a firearm
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Illegal Possession and carrying of firearms, shotguns, rifles, and machine guns, 3rd and 4th Offense
	3rd and 4th offenses are currently punishable by 7-to-10 years and 10-to-15, respectively.
	Increases the authorized penalties for 3rd and 4th offenses to 10-to-15 years and 15-to-20 years, respectively.
	Included, similar to Governor’s Bill.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Possessing a firearm or other dangerous weapon on school grounds
	Under current law, possessing a firearm or other dangerous weapon on school grounds is punishable by a maximum term of 1 year and not an arrestable offense.
	Creates tiered punishments for possessing different weapons on school property and gives police the authority to arrest without a warrant to quickly diffuse the situation.
	No change from current law.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Felon in Possession
	Currently does not address; however, under federal law, being a felon in possession of a firearm is punishable by a term of up to 10 years.  


	New crime- mirrors federal law.  Specifically provides that defendants charged will be subject to pretrial detention hearings under G.L. c.276, § 58A.
	Included, similar to Governor’s Bill, but defines felonies, consistent with state law, as crimes punishable by state prison term.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Other
	

	Electronic Surveillance Expansion
	Electronic surveillance to intercept communications about specific crimes listed in the statute is available, with a warrant, to investigate crimes when there is a connection to traditional organized crime.
	Makes electronic surveillance, with a warrant, available as a tool to investigate street gangs by amending the state wiretap statute to allow law enforcement to intercept communications about the specific crimes listed in the statute even when there is no connection to traditional organized crime.
	Extends electronic surveillance for investigations not involving organize crime, but only for murder, gun or drug crimes.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  
Senator Baddour indicated that he would not support a conference committee report without this provision.

	Enterprise Crime
	Currently does not address.
	Creates a state enterprise crime to target illegal activity committed by traditional and non-traditional criminal enterprises and organizations, including street gangs and large-scale drug and human trafficking groups who engage in a pattern of criminal enterprise activity. Crime is punishable by 3 to 15 years in state prison and shall be applied prospectively.
	No change from current law.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  



	Inmate Medical and Mental Health
	Currently does not address.
	Requires sharing of information about treatment or diagnosis of any mental or physical condition of an inmate when transferred between facilities operated by the DOC, DMH, or Sheriffs.  
	Included, similar to Governor’s Bill.
	No change from current law.
	Comments indicate a possible willingness to compromise.

	State Prison Definition
	Certain DOC statutes define “state prison” as only MCI Cedar Junction.
	Changes the definition to give the Commissioner of DOC greater discretion to place prisoners at any state institution by amending old laws that specifically define “state prison” to be MCI Cedar Junction.
	No change from current law.
	No change from current law.
	N/A

	Technical amendment to assault on a family or household member a felony.  
	Currently does not address.
	No change from current law.
	Technical amendment to G.L. c. 265, § 13M, which was intended to make a second conviction for assault on a family or household member a felony.  The statute is unenforceable under current law, because the legislature failed to make it a crime to commit a first such offense.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Crime of Strangulation
	Currently, strangulation is treated the same as any other assault.  
	No change from current law.
	Creates a new crime of strangulation.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	DNA
	Criminal offense to “refuse” to provide a DNA sample if convicted of a felony.
	No change from current law.
	Make small changes to the state DNA database law to help law enforcement id and prosecute convicted felons who fail to provide a DNA sample.  Permits collection of buccal swabs, in addition to blood samples, and make it a crime to “fail,” rather than “refuse” to provide a sample.  
	Requires EOPSS to provide an analysis detailing the costs of collecting DNA samples for anyone arrested for a felony.  Must be filed by April 1, 2012.
	Comments indicate a possible willingness to compromise.

	Attempt to Disarm a Police Officer in the Performance of the Officer’s Duty
	Currently does not address.
	No change from current law.
	Creates a new crime of attempt to disarm a police officer in the performance of the officer’s duty.  
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Sex Offender Registration Changes
	Currently does not address.
	No change from current law.
	New requirement for Level 2 and 3 sex offenders to register in person within 2 days of release from custody, reinstating a SORB regulation that the SJC invalidated.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Prison Sentence for a First Offense of Larceny by Check under $250.
	Currently a misdemeanor carrying up to 1 year in the house of correction.  
	No change from current law.
	Removes the possibility of a prison sentence for a first offense of larceny by check if the check or the value of money or property obtained by the check does not exceed $250.  
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  

	Inclusion of Protection for Household Pets in  Restraining Orders 
	Currently does not address.
	No change from current law.
	Allows the court to issue orders concerning the possession, care and control of any animal belonging to the parties in restraining order proceedings.  The court may also order the defendant to refrain from abusing, threatening, or taking the animal.
	No change from current law.
	Chairman O’Flaherty’s comments indicate a potential problem reaching consensus on this issue.  
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