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MEMO: 
Proposed Regulation 211 CMR 155.00, Risk-Bearing Provider Organizations
TO: 

Governor Deval L. Patrick


FR: 

Joseph G. Murphy, Commissioner of Insurance


CC:

Secretary Greg Bialecki, EOHED


Undersecretary Barbara Anthony, OCABR


DT:

July 29, 2014
PURPOSE

The purpose of this memorandum is to describe and seek your approval for proposed Division of Insurance Regulations pertaining to Risk Bearing Provider Organizations (“RBPO”), as well as guidance to be issued in conjunction with the regulations. 
BACKGROUND

Your landmark health-care cost containment legislation, Chapter 224 of the Acts of 2012, creates a new G.L. chapter 176T which gives the Division of Insurance (“Division”) authority to regulate risk-bearing provider organizations.  As providers implement alternative payment models which move away from the fee-for-service model, this authority will ensure that providers do not acquire so much risk as to threaten their solvency and the integrity of the healthcare delivery system in Massachusetts. The Division has approached this new authority as a way to further advance Massachusetts health care payment reform and encourage the movement away from more costly fee for service models.  

These solvency protections are important given the experience of these arrangements in California in the 1990s.  FPA Medical Management, a family practice group that entered into alternate payment contracts with twenty California health insurance plans went into bankruptcy, leaving providers with over $60 million in unpaid claims.  Another group, MedPartners, with risk-bearing alternate payment contracts with health plans, was seized by state regulators after its stock collapsed, creating fear that more than one million MedPartners’ consumers would be left without medical care.

Following the enactment of Chapter 224, the Division issued guidance announcing a Transition Period whereby the Division would issue transitional waivers to provider organizations who want to enter into risk-bearing contracts. Waivers were issued to 79 providers.

PROPOSED REGULATION
The proposed regulation closely tracks the requirements of the law. 
Under the proposed regulation, in its initial application for a Risk Certificate, the RBPO must submit, along with an application fee, certain financial information and statements, including a list of all carriers and public health payers with which the provider organization has entered or intends to enter into alternative payment contracts with downside risk, as well as an actuarial certification that shows that its alternate payment contracts are not expected to threaten the financial solvency of the RBPO.  In any subsequent annual renewal application for a risk certificate, substantially less information would be required from the risk-bearing provider organization.  Furthermore, if the Division denies a Risk Certificate to an RBPO, the entity may appeal that determination and would be entitled to an administrative hearing.

As an alternative to seeking a risk certificate, Chapter 224 and the proposed regulation allow for an RBPO to seek a Risk Certificate Waiver from the Division, provided that the RBPO submits sufficient information to the Division that demonstrates that the provider’s alternative payment contracts with carriers do not contain any “significant” downside risk.  The granting of a risk certificate waiver is discretionary, and the decision of the Commissioner of Insurance to deny an entity a waiver is not subject to an administrative appeal.  If an entity is denied a Risk Certificate Waiver, the entity must then apply for a risk certificate if it wants to enter into alternative payment contracts with carriers that contain downside risk.  

Under the regulation, the Division must make an examination of the finances of each risk-certified RBPO every three years, with the focus of the examination being to ensure that the RBPO has the financial ability to meet its risk-bearing responsibilities under any alternative payment contracts.  If the Commissioner determines that the RBPO’s existing or proposed alternative payment contracts with downside risk are likely to threaten the financial solvency of the risk-bearing provider organization, then the Commissioner can, after a hearing, suspend or cancel an RBPO’s risk certificate.
REGULATORY GUIDANCE

In tandem with the publication of this regulation, the Division will issue a bulletin to provide clarity for its approach to enforcement.  In particular, the bulletin will state that the Commissioner of Insurance intends to extend the transition period for current Risk Certificate Waiver holders for the remainder of 2014 and through March 1, 2015, and then in 2015 issue waivers to RPBOs with net patient service revenue (“NPSR”) from carriers and third party administrators in the 2013 fiscal year of less than $15,000,000.
OUTREACH

The proposed regulation is the result of a thoughtful and comprehensive process that included both internal and external input as well as a public hearing in December of 2013.  The hearing generated extensive public comment. In mid-June 2014, the Division held a comment period and has subsequently worked collaboratively with the providers and other state agencies to address the issues that were raised through this process.  
Providers are not historically subject to regulation by the Division and have voiced concerns regarding the administrative burden placed on them. The Division has taken care to limit the regulatory burden to the minimum required by the text of the bill.  For example, a major concern of the providers has been the time frame for submission of risk waiver and risk certificate documents and subsequent review of these documents by the Division.  Therefore, the Division extended the dates to answer these concerns, such that sufficient time is allotted for submission and review of these materials.   
Providers had articulated concerns regarding the ambiguity of certain terms and thresholds set in the law. Through the proposed guidance, the Division has provided clarity, to the extent feasible, for the meaning of important terms such as “material change,” and to the waiver process. 

Subject to your approval, the Division would continue its outreach to key stakeholders including legislative leaders and providers.

RECOMMENDATION
We recommend that you approve the proposed regulation and accompanying guidance.
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