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Thank you for inviting me to join you today and giving me the opportunity to speak with you a little about the importance of the legal profession in our society, and what we can do to help our own democracy.
Our democracy is the full exercise of our shared responsibility, and it leads us to the full realization of our shared prosperity.  Throughout our history, American Lawyers have contributed to that by helping expand freedom to all sectors, to poor and Black people, women and minorities.  And that is something that has often happened in the midst of great fear, and received a great amount of pushback.  During the Depression or the Cold War or the Civil Rights movement, our country not only survived, but progressed because American Lawyers helped the American people remember who they are.  

One of my mentors used to describe this paradigm as the "citizen lawyer." The charge of the citizen lawyer is not just to understand the technicalities of the laws, but to absorb the spirit of the law and the values embodied in our Constitution. Lawyers shape the case law, much of our legislation, and ultimately how we govern ourselves. So, we count on citizen lawyers to approach problems not just with passion, but with reason and courage; to bring the power of reason to bear, not just on the issues facing their individual clients, but on the issues we face as a community.

The role of citizen lawyer has deep roots in America.

John Adams, one of our founders and a son of Massachusetts, took up the unpopular defense of British soldiers in 1770 in the wake of the so-called "Boston Massacre." Despite outraged fellow colonists and the condemnation of such figures as Samuel Adams and Paul Revere, John Adams successfully argued that the soldiers had acted in self-defense, and won acquittals for all but two of them.

His son, John Quincy Adams, another great statesman and lawyer, took up the unpopular defense of the African captives aboard the slave ship Amistad in 1841, and won their freedom. We will never know whether what swayed the Supreme Court was the strength of his argument or its length - it lasted nine hours. The point is that here again is another early example of a lawyer tempering the passion of the time with reason and courage.

That list goes on, with names like Clarence Darrow, Arthur Hill, or Joseph Welch.  The willingness to face down passion and fear with reason and courage -- and to speak truth to power – is the hallmark of the citizen lawyer. It represents a deep and honorable tradition in our profession.

And it is something that we are all called upon to contend with today.  Because fear – as a device to manipulate and even to govern – is at large again in our times.

The events of September 11, 2001 were horrific, of course. They disrupted individual families and our collective sense of security and well-being. They were a "wake-up" call to our own vulnerability. The six years since have represented a catastrophic failure of human understanding. In the wake of those tragedies, instead of thriving on a sense of national unity as strong as most Americans had ever witnessed, I believe we have been governed by fear.

Fear drove us to round up people of Arab descent, many of them American citizens, and to hold hundreds without cause or charge.

Fear led us to turn our attention from a known enemy in Afghanistan and invade Iraq instead.

Fear justified what I believe to be the greatest assault on personal freedoms (in the Patriot Act) and the greatest aggregation of Presidential power in recent history.

Fear created the Guatanamo detention center. Just a few months ago in a radio interview, a senior Pentagon official, Charles "Cully" Stimson, named some of the law firms providing pro bono representation to the Guantanamo detainees and suggested that corporate America make those law firms - and I quote - "choose between representing terrorists and representing reputable firms." He attempted to mark these lawyers as enemies of society. There was no subtlety in his message.

Into this climate, citizen lawyers have again had to step forward and assume their responsibility to face down fear with reason and courage. And I am happy to say that the American Bar Association, as well as I30 law school deans, immediately condemned the fear mongering.

Speaking about this post-911 phenomenon, former Vice President Al Gore said, "The founders of our country faced dire threats. If they failed in their endeavors, they would have been hanged as traitors. The very existence of our country was at risk. Yet, in the teeth of those dangers, they insisted on establishing the Bill of Rights."

Like me, he wonders: "Is our Congress today in more danger than were their predecessors when the British army was marching on the Capitol?" 

The politics of fear are treacherous and by no means limited to the area of national security. It is increasingly the political weapon of choice to overcome a position that has reason and fairness on its side.

When the Supreme Judicial Court announced its decision in Goodridge four years ago, recognizing the right of gay men and women to marry, it simply reaffirmed the bedrock democratic principle that people come before their government as equals. Yet there was a groundswell of opposition drummed up by the fear that this private freedom represented a threat to everyone else's marriage. Several years and many marriages later, the institution of marriage has survived. But the fear-mongering persists and so have efforts to amend the state constitution in a manner that would, for the first time in history, take away civil rights. Never mind that these are the same threats to civilization that were leveled forty years ago when the Supreme Court struck down prohibitions to Blacks marrying whites.

WIN
I am pleased to say that the Constitutional Convention voted to keep the proposed amendment to ban marriage equality off of the 2008 ballot.  That proposal would have asked the people of Massachusetts for the first time to use the ballot process to limit individual freedoms and personal privacy.  I am proud that we have not taken that considerable lurch backwards.  And I am glad that we have moved past a debate that has the power drive us apart just when we most need to work together.  

LOSE

I am sorry to say that in all of our efforts, we were unable to keep the divisive measure to ban marriage equality off of the ballot.  However, I remain confident in our efforts to defeat this amendment in 2008 and keep discrimination out of our constitution.  On that point, we are undaunted.

I think it is clear that most people of Massachusetts have moved past this question and the politics of division and fear.  We have moved past a debate that threatens to drive us apart just when we most need to work together.  It is unfortunate that we raise this question yet again when to help all of us we should be focused on creating good jobs in every region of the state, developing a world-class system of public education, getting guns and gang violence out of our neighborhoods, and giving our homeowners real property tax relief.

It is now to us to show that in the Commonwealth of Massachusetts, our justice is not conditional.  On the decision to marry or anything else, people must be able to come before the law as equals.  

NO VOTE

I think it is clear from our Constitutional Convention that the people of Massachusetts have moved past this question and the politics of fear that accompany it.  

In the Commonwealth of Massachusetts, all of our citizens share the same rights and responsibilities without regard to skin color, religion, disability, or sexual orientation.  Our justice is not conditional.  On the decision to marry or anything else, people must be able to come before the law as equals.  

In response to the surging numbers of shootings in Boston, we filed legislation to limit the purchase of guns in Massachusetts to one gun per month.  Yet, even in the wake of the tragedy at Virginia Tech the gun lobby urges hunters and other law abiding citizens to resist such measures as a threat to sport.  Never mind that no one uses a semi-automatic to hunt birds, and law-abiding citizens rarely, if ever, buy guns in bulk.

Even on issues like education, impassioned pleas about dire consequences too often take the place of reasoned argument based on fact and fairness.  We recently announced our Massachusetts Readiness Project, an ambitious strategy to provide a world-class system of public education and give every student in Massachusetts the preparation and opportunity they will require to succeed in the world and economy of tomorrow. 
Almost immediately after our announcement, nay-sayers came forward to question our plan, focusing primarily on how we will pay for such an ambitious program and questioning our fiscal responsibility.  But if they had looked at this issue through reason, rather than through the lens of politics, it would have been clear that fiscal responsibility is at the heart of our initiative.  We are already paying for the gaps in our system – in public services like subsidized health care, in the economic limitations of high school drop outs, and in the cycles of crime and violence that a lack of education typically engenders.  
Horace Mann, one of, if not the leading voice in education of the last century said, “Jails and prisons are the complement of schools; so many less as you have of the latter, so many more must you have of the former.”  If we look through reason, we see that instead of investing in prisons, we can position ourselves for dramatic economic success, with an innovative, educated, well-prepared workforce.
But rather than seeing that world-class public education should be our priority and helping us find ways to build that in this Commonwealth, the politics of division and fear said we should only look for ways to tear it down.

Compared to the experiences of our founders or the lawyers who have stood up for Guantanamo detainees, perhaps these are all trivial examples. But my point is that fear - raw, emotional and compelling - is the pervasive means today by which to ignore fact and to overlook our better values.

By training, by profession and by tradition, as the leaders in our legal community, you can and must assume your special role in our democracy and use the power of reason to overcome the politics of fear. 
And let me tell you why that is so important.  Earlier this year, I was at the Holland School in Dorcester near where a young woman had been shot and killed, and where an 11 year old boy had come to school one day carrying a .44 caliber pistol.  We went to this community to talk with the people there to share our own ideas and to get some of theirs about what we could do to end these cycles of gun and gang violence in their neighborhood and all over the Commonwealth.
This was at the end of school so the kids were just getting out.  I had a moment to myself in the principle’s office to look at my notes I looked up and there were all these little black and brown faces looking at me through the window.  A dozen or more kids, bright, big smiles on their faces, waving.  When I look in their eyes, I see that in a place where we find real fear – not manufactured fear, but real fear – we also find an incredible innocence, and an enormous hope.  And as I see it, we have to do what we can to make sure that those are not lost in a culture of fear.   
Saying "never mind" to facts or fairness is not OK. Judge Louis Brandeis warned us that, “If we desire respect for the law, we must first make the law respectable.”  Our job, as citizen lawyers, is to remind our community of this, to keep America true to who she is.  

We cannot limit ourselves to academic, technical or isolated approaches to our profession.  As citizen lawyers, we are stewards of the law.  The actions we take and the influence we wield manifest in the institutions that guide our society.  To each of the citizen lawyers in this room, I applaud the contributions you have and will continue to make.  To each of the rest of us, who have not yet stepped up to our historic role and responsibility as citizens, get on with it. Democracy needs you.

Thank you.
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